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General Introduction and Course Objectives

Muslim law (Shatah) is a way of life of every Muslim in the sertbat his life, whether relating
to human dealingsm{u’‘amalat) or spiritual aspectdlfadat) is regulated by the Shah. The
roles which it plays in his life are more than tiades blood and water play in the body. The
Shar‘ah is like a manual attached to an electronic gadghe manual guides the users on how
he can use it successfully. If there is a probligya manual also gives guidance on how to rectify
the problem. In the same vein, the Sfadir guides not only all aspects of a Muslim’s libejt
also the society at large. This is because the at@amt by the Creator of this world to guide the
inmates is the Shaah. The Quran which represents the will of Allah communicatedthe
Prophet through angel Jibril is the first primapusce of Muslim Law. The Sunnatomes next
only to the Qurn in relation to the Muslim law. Prophet Muhammadhe only authoritative
representatives of the political and legal sovergigf Allah on earth because he was the one
who received the revelation. Therefore, all Muslimast accept his decisions and follow his
commands without any reservation.

Advanced Muslim Law (ISS408) is to further thedgtnt’'s knowledge on Muslim Law. This
course is written to prepare the students to aegbie skills needed for proper understanding of
difficult areas in Muslim law. Efforts were made sonplify as much as possible the areas that
normally give the students, the lecturers and thesi@h scholars problems.

Hence, the course is specifically designed:

» to introduce you to legal injunctions containedtlre Quran and the Sunnah: the two
original sources of Muslim law

» tointroduce you to contributions of early compars@f the Prophet to legal knowledge.

> to expose you to the roles dgfihad asthe main tool used to interpret the divine message
with a view torelating it to changing conditions, and to therebgking the Shaiah
relevant for all times and eras since the DivinedRation and the Sunnah ceased after
the death of the Prophet.

» discuss the modern reforms introduced into Islamays of marriage, divorce and
inheritance

> to explainsiyasah shar‘iyyahthe government’s authority to legislategkhayyur(the
freedom of a person to be guided by the law of rotlthools of Islamic jurisprudence)
andtalfzq (the fusion of juristic opinions of diverse matyrahd their applications with
regard to Muslim law

» to explain in-depth the three main categories aihes in the Islamic penal system:
[ladd al-gilJal] andal-ta‘zir.

> to make known the efforts of Muslim towards theimgeduction of Muslim law in
Muslim countries particularly in Nigeria

» expose you to the agitations of the modernistsegards the status of women and the
Islamic perspective/solutions towards them; anshimw you that all their agitations have
already been taken care of in the Quorand the Sunnah; and no religion except Islam
accords women the recognition that befits themtsstiieir nature and protects them
against disgraceful circumstances of life; and timatslam there is no difference between



males and females; and that only excelling in eirpiety, spiritual and ethical qualities
can make people, males or females, stand out frievanother.
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LECTURE ONE

Original Sources of Muslim Law

Introduction

In this lecture, | intend to introduce to you thiégmal sources of Muslim Law. This is because
at the root of every law lie certain religious smg. These sources give the directions on how a
Muslim should live his life. Muslim Law is also ke upon the codifications of injunctions
outlined in them. They are required to base thatialtway of life on the teachings contained
therein.

Objectives
At the end of this lecture, you should be able to:

1. explain the similarities and the dissimilaritiesvaeen Muslim and Islam in relation to
Islamic law.

explain how Islam is different from other religions

discuss the Quih and its other names in relation to Muslim law

mention the first and the last revelations.

discuss the four stylistic devices contained inlégal injunctions in the Quan.

mention some legal injunctions (at least 20) ofttbl Quran.

Pre-Test

Differentiate between Islam and Muslim

Explain how Islam is different from other religions

What are the other names by which the @uis called?

Discuss the four stylistic devices in the legaligtions of the Quan.

oahkwn

PwnE

CONTENT

A Muslim is he who believes in Allah and submitsatty to His will (Q2:112) while lawrefers

to the distilled essence of the civilization of eople. It must be mentioned that there must be
basic religious beliefs and concepts which peopmkl ho be true at the root of every great
civilization. This is true of Muslim Law which istlerwise referred to as Skifah. The religion

of Islam was sent to mankind and taught by the Holyphet Muhammad. Those who believe in
it and practise it are Muslims. They are not Muhsdans. The religion of Islam is not named
after Prophet Muhammad because he was not its ésuritis the religion of Allah.

Allah says:

This day, | have perfected for you, your religidslgm) and completed my
favour on you and chosen for you Islam as a refid(@. 5:3).



However, other religions were named after theimfiers. Buddhism was named after Gotama
Budha of India; Zoroastrianism was named after @st@r; Confucianism was named after its
founder, Confucius. It was at Antioch, hundredyedrs after the death of Jesus Christ that the
word Christianity was first pronounced as the iielgof the followers of Jesus Christ. Islam was
not named after any prophet (Ali, 1986). It was ednby its Founder, Allah. The religion of
Islam was given to mankind through Adam, the fitstphet of Allah on earth. Islam is a verbal
noun derived from an Arabic wordaslama which means peace and total submission to thie wil
of Almighty Allah. In the same vein, Muslim ismu al-&‘il (a doer of an action) and is also
derived from the Arabic wordaslam& meaning one who relates to others in peace ahthis
totally to the will of Allah. The name was firstgrounced by Prophet Ibrahim (Q22:78).
Therefore, both the religion’s name and the namergito its adherents preach peace and
submission to the will of Allah. To put it differdp and simply, we achieve peace in this world
and eternal rest in the hereafter if we follow Muslaws known as Shaah.

The Original Sources of Muslim Law

The Quran is one of the primary sources of Muslim Law. éfpiresents the will of Allah
communicated to the Prophet through angel Jiltsilcbntents were treasured up in the memories
of the Muslims and were also written down on vasialjects such as palm leaves, skins and
shoulder bones of animals. The Quris the speech of God eternally existing with essence.
According to the majority of Muslims, it is divirie its meaning and language. It is a source of
law to guide the practical life of man. It has remea the same for more than 1432 years ago.
The Muslim Law differs from other man-made lawsthiat its source is Divine in nature. The
source was communicated in its final form througlsiagle human channel i.e. Prophet
Muhammad. He, Allah has promised to protect tbigee of Muslim law from being corrupted
by the people (Q15:9). It could be recalled that garlier books were corrupted by their
followers. The fountain-head for not only Islamé&w but also the Religion of Islam enjoys the
special protection of Allah. That is why it remainsact up till today. Allah says (Q15:9nna

na lnu nazala dhikra wa in@ lahu lahafitan (“Verily We: It is We Who have sent down the
Dhikr (i.e. the Qurn) and surely, We will guard it (from corruption”)

The Quran is divided into 114 chapters and was revealethéoProphet gradually, over
approximately twenty-three years starting from &L.&. in Makkah and Madinah. The Qamw’
has various names and the names by which it isccalle stated in the Qan itself.

< It is Al-CJukm (the judgement) because it provides directionautiy¢ment. Allah says:
‘And thus have we revealed it as a clear judgenf@iB:37).

« ltis al-Furgan ( the Criterion ,Q25:1) in the sense that it is itstrument by which man
can come to discriminate between truth and falseéhtmodiscern between the real and the
unreal, the absolute and the relative, the goodlamevil, the beautiful and the ugly.

It is Ummul Kitzb (the mother of the book).
It is a recitation in the sense that it is a meafrncentration upon the truth.

» Al-Kitabu (the Book). It is a book that is complete in its€éThis is a perfect book; there
is no doubt in it; It is a guidance for the rights” (Q 2:2)
% Adh-dhikr (the Reminder). It is a book that reminds mantsfduty to God and fellow

mankind. “Verily, We ourself have sent down thidertation, and most surely We will
be its guardian” (Q15:9)

R/
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+ Al-Huda (the Guidance).lt is a book that guides one toriplt way or to the correct
judgement. And when we heard the call to guidamee,believed in it, and he who
believes in his lord has no fear of loss or ingesti(Q72:13)

The first revelation

It was on the 1% night of Ramaian in the 41' year of the Prophet that the revelation of the
Qur’an began. The first revelation is containedumatul ‘alaq(Q 96: 1-5):

ol o) (3) a8l &)y 18 (2) 3 Da Gl B (1) BB (2 &) analy T8
(5) ol o L Gl e (4) LA
“Read in the name of your Lord, Who created mamfsomething that hangs. Read! And your
Lord is the most bounteous, Who taught man theotifee pen; taught man what he knew not”

Another opinion with regard to the issue of thstfievelation is Q74: 1 — &Guratu al- Rtilah

is also regarded by some scholars to be the &xslation. Some scholars considebagmallah

(In the Name of Allah, the Beneficent the Merciftt) be the first revelation. To reconcile all
these opinions, the most reasonable opinion is Q965 based on the Hadith of the Prophet as
narrated by Aishah thus:

The angel came to him and asked him to read. ThpHet
replied, ‘1 do not know how to read’. The Propheldad,
‘The angel caught me and pressed me so hard tbatld

not bear it any more. He then released me and agsled
me to read and | replied, ‘I do not know how to dea
Thereupon he caught me again and pressed me adecon
time till 1 could not bear it any more. Then heeated me
and again asked me to read, but again | repliedjdinot
know how to read (What shall | read?).Thereupon he
caught me for the third time and pressed me, amuh th
released me and said: “Read in the name of youdLo
Who created man from something that hangs. Read! An
your Lord is the most bounteous, Who taught marutiee

of the pen; taught man what he knew not (Q96:1-5)"

Based on this Hadith, the most reliable and ackedgéd opinion by majority of Muslims is
Q96: 1-5. As regards suratul Mudaththir (Q 74: 1vé) could say that it was the first revelation
with which Prophet Muhammad was made an apostle raagsenger of AllahSuratu al—
Fatillah -was the first revelation to the holy Prophet oe thmatter of Ibadah (worship).
Basmalahwas regarded to be the beginning of every &ic’ chapter except chapter 9.

The Last Revelation

The verse that is believed to be the last revelasd 2: 281. “And fear the Day when you shall
be made to return to God; then shall every soydé in full what it has earned and they shall
not be wronged”. This verse is regarded as theréastiation because Prophet Muhammad lived
for only 9 days after its revelation and there wasany other revelation given to him afterwards.
As regards Q 5:3, it is popularly believed to be kst revelation on theayatul ‘al kam (legal



injunctions). However, it is not considered to be tast revelation on the ground that it was
revealed during the farewell pilgrimage, and thess no doubt the Prophet lived for 81 days
after the revelation of Q5:3. It could only be netgd as the last revelation as far as legal
injunctions contained in the Qan are concerned.

‘Ayatul ‘al’kamin the Qur’ an (Legal Injunctions of the Qur’an)

They are the verses which contain the legal injonstof Allah. These injunctions govern the
conduct of every Muslim from birth to death. Therses are many in the Qam’and provide the
touchstone to discriminate between the falsehoaltlaa truth; to discern between the real and
unreal; the good and the evil etc. Unlike the otman-made laws which are amendable from
time to time, it is not amendable. Recently, in &tig, a constitution review committee of the
National Assembly was constituted to review thedxign Constitution. This is with a view to
deleting, adding and modifying some items in the&stdution so as to match the present
conditions of man. The Qun is a book whose meanings are valid always bedausecerns
not a particular fact in the particular time butths which being in the very nature of things are
perennial or remain the same. It was revealed bg Bopiece-meal. The Medinese chapters
which form one-third of the contents of the Qur'relate to the period of victory and power.
They are rich in legislative materials. They dedhwvthe institution of public prayers, fasting,
pilgrimage, prohibition of wine, marriage, divor@ultery, inheritance to mention but a few.

One of the teachings of the Holy Qar’is Allah’s commandments. These commandments are
the legal injunctions contained in the Qur’ One special feature of the Qam’is that its
language is arranged in stylised patterns. Folisstydevices are noted in the legal injunctions
contained in the Quah (Ahmed, 2004).

I'j az (Brevity)

These are the legal injunctions in the @arvhose details are not given. They are in the fofm
brevity. Brevity in the sense that fewer words @lb@ithe need of more. To put it simply, it is
where the words carry the meanings in full viewheTholy Quran does not give the detailed
rules. The kernel of a rule is presented, andwbsidiary details are omitted. The subsidiary
details are contained in the Hadith of the Prophétllah commands Muslims to observe salat
without mentioning how and when to observe it. Thenber of rakah to be observed for each of
the prayers, prerequisites of salat such as abluti@ kinds of salat, etc are not contained in the
Quran. It is Hadith that gives the details. In the same@, the broad principles of some acts
such as Zakah, Hajj and Sawm are given in the@uwrithout mentioning their details.

'A [kamu al-Mujmal wa al-mufa i Jal (Detail after Epitome)

The Quran uses this stylistic device to give the summaioradf some legal injunctions in brief
while other verses give their details to some dxteladith andljtihad give the rest details.
Qur’anic injunctions on war, booty, relations with norudlims, etc are discussed briefly in the
Quran while their other details are given to some exterother parts of the Quan. The rest
details are taken from the Hadith djtthad (Usman, 2006; Doi, 1984).



'A [kamu al-mufall(lal (Detail)

In the Quran, there are verses that give full informationegards the commandments of Allah.
These verses awaken people’s conscience and infloem of Divine Law in their affairs.
Quranic verses that contain commandments of Allah onrdew sarigah (theft), zina
(fornication) etc fall under this category. Thishecause the details on how each of the above-
mentioned cases should be handled and executedmtia@ned in the Quah.

Maqgallidu al — Shafr'ah (The aims of Shat'ah) or [lugizqu Allah (rights of Allah)

The objectives of the Shah in relation to man is to preserve Hdis (religion), nafs (life), nasl
(progeny),‘aqgl (intellect) andmal (property). The Qu&nic injunctions directed towards the
realization of these five objectives are calMddqga lidu al — Shar‘ah or Jugzqu Allah (rights of
Allah). This refers to everything that involves thenefit of the community at large. The
objectives of Shaiah have been emphasised in the large number tsf téxhe Quran. Some of
the verses of the Qur from which the objectives may be derived are: @5: Q2: 179 and
Q4 :29. Therefore,lugizqu Allah corresponds with public rights or public joglin modern law.
The requirement of the conformity of contract wiitle objectives of the Shah is similar to the
requirement of modern law that an agreement shoatldbe against public policy.

Some Legal Injunctions of the Holy Quran
Adoption: It is not recognised in Islam i.e. Islamic lasvaigainst adoption. Q 33: 4-5
Adultery/Fornication : Adultery is prohibited Q17:32; Q25 : 68; Iltgnshment Q24:2;
Evidence required to prove it Q24:4; Adulterer mgeng adulteress and idolaters
Q24: 2; Rules of entering another person’s housgsdvent adultery Q24: 27- 30
; False accusation against one’s wife and chasteem and their punishment Q
24:4-10,
Aggression: Law against aggression and permission of wagiag @2: 190; Q22: 39 — 41.
Alcohol drinking: Law against drinking liquor Q2: 219; Q5: 90 — 91.
Backbiting: Law against backbiting Q49: 12
Breast feeding Period of breast-feeding. Q2: 233.
Collateral Security: Law regarding collateral security. Q2: 283.
Contracts: Law of contracts Q2: 282. Fulfilment of all okdigpns Q5:1; Repudiation of
contracts Q 8 :58.
Defamation:  Law against defamatory speech Q 4: 148
Divorce: Rules of divorce Q2: 229 — 230. Rules of ‘Iddalaifimmg period) for widows,
divorced women, pregnant women and other§:Q6 Q2: 234; Q2: 228; Q 65 : 4;
Law of Revocable Divorce Q2: 2By of Irrevocable Divorce Q2: 230.
Custody after Divorce Q2: 233.
Other types of divorce:
< lla —swearing Q2: 226 — 227
+« Mutual imprecation (L&n Q24: 6 —9).
% [iharQ58:1-4



Evidence: Law of Evidence Q2: 282.
Family Law: Relationship of husband and wife. Q2: 187; Rigind obligations of husband

and wife Q2: 228; Q4: 19. Confining women guilty wiisbehavior Q 4: 16.
Polygamy and its restrictions Q4: 3; Q4: 129. Laaiast marriage with idolaters
Q 2: 221; Q60: 10 -11. Law prohibiting ill-treatmeof a wife Q2: 237. Duties
and rights of husband and wife Q4: 34; Q2: ZPi8e prohibited degrees of
marriage Q4: 22 — 24. Widows and divorced women Z82; 234, 235; Q2:
241; Q2: 236. Law against cohabitation during steration period Q2: 222

Food: Guidance for food Q5: 4. Lawful food Q2: 168; @ 114; Q5: 93 Unlawful food Q2:
173; Q 5: 3; Q16:115; Q6:145; Q4: 6.—
Gambling: Laws against gambling Q2: 219; Q5: 90 — 91.
Government/Constituted Authority: Obedience of those in authority Q 4: 59
Highway Robbery. Q5: 36 — 37.
Homicide: Law against homicide Q4: 92 — 93;
Hunting: Law of hunting Q 5:5
Infanticide: Law against infanticide Q 17: 31
Inheritance: Law of inheritance Q4: 7 — 12, 176; Q 4: 7 +1Q4 : 176.
Intoxicants/Alcohol drinking : Law against intoxicants Q 2:219; Q5: 90 — 91.
Justice: Law of justice Q5: 8; Q4: 135.
Judicial Determination of DisputesQ4: 65.
Law against obscenity and pornographyQ17: 32, Q 24: 30.
Loan: Rules of Debt Q2: 282; presence of withesse28@:
Monasticism: Law against monasticism Q57:27
Murder: Law against murder Q 17: 33; Q25: 68. Law ofaRation Q2: 178.
Nicknames: Law against nicknames Q 49: 11
Orphans: Laws regarding treatment of orphans Q4: 127.
Penalty for misappropriation of property Q 4:10.
Polygamy: Rules of polygamy Q4: 3; Q4: 129. Property rifgs 188; Q4: 29.
Punishment for homicideQ4: 92
Punishment; Purpose of punishment Q 23: 76 — 77. Punishmoerdultery Q24: 2
Punishment for culminating chaste woman Q24: 4jsbument for theft Q5: 38

Riba Interest. Law against Riba Q2: 275 —279; Q3: 130; &30:
Scandal Mongering: Law against scandal mongering. Q 24: 23 — 26.
Secondary Sources of Islam Law:

< ljma‘u (ConsensysQ 4: 59, 115

< Qiyas (analogy) Q2: 227; Q59: 2

< ljtihad Q 29: 69.
Shart'ah: Purpose of Sh#dah Q4: 28
Slander: Law against slander Q 104: 1; Q 24: 4, 23 — 26.



Sunnah (the second source of Muslim lawQ48: 9 — 10; Q 3: 31; Q4: 69; Q4: 65 etc;
Q24:52; Q4: 80.

Theft: Law against theft and armed robbery. Q5: 38.

Treaties: Q9: 3, 6,11 and 12

Trust: Q4: 35; Q8: 27

Vowing: Abstinence from wives and its punishment Q 2: 2227.

Waiting period before remarriage: Q2: 222

Will : Making a will Q2: 180. Witness to a will Q 5:468 108. Changing a will Q2: 181.
Correction of partiality made by a testator. T2

Zihar Q33:4; Q58: 2-4

Summary
A Muslim is he who believes in Allah and submittatly to His will. The name ‘Muslim’ was
first pronounced by Prophet Ibrahim. Islam is ndrbg Allah (Q5:3). It is the religion of @
Muslim. Both the religion’s name and the name givenits adherents preach peace and
submission to the will of AllahAl-Aukm (the judgement) and &drgan (the criterion ) are
some of the other names of the @ar’Prophet Muhammad received the first revelat{pi96;
1 -5 when he was forty years and the last reeelgQ?2:281) when he was about 63 years.
‘Ayatul ‘afkam (the legal injunctions) in the Qar are many and they provide the touchstpne
to discriminate between the falsehood and the titji#e (brevity) andmufassal (detail after
epitome) are some of the stylistic devices usethénQuran. Legal injunctions on adoption
robbery, adultery etc are contained in the @ur’

w

Post —Test

1. Mention 20 of the legal injunctions in the firsiginal source of Muslim law.

2. Four stylistic devices are noted in the legal isfions of the QuEn. Discuss them.

3. Discuss the Qui#ih and its revelation in relation to Muslim law.

4. What are the similarities and dissimilarities betwdslam and Muslim in relation to
Islamic law?
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LECTURE TWO

The Sunnah as the Second Original Source of Muslitnaw

Introduction

In this lecture, my focus is on the second origs@irce of Muslim law i.e. the Sunnah. Sunnah
refers to the conduct and practices of the Proghatlith means the sayings and deeds of the
Prophet. Both Hadith and the Sunnah were used alm@schangeably. Sunnah comes next
only to the Qurn in relation to the Muslim law. The authority dfet Prophet is expressed
through Divine will as expressed in the G’

Objectives
At the end of this lecture, you should be able to:

1. give literal and technical definitions of Sunnah.

2. explain the ways to show the importance of the &urnn relation to the Muslim law.
3. discuss the legislative power of the Prophet

4. outline and explain some verses of the @ukvhich were explained by the Prophet.
5. list 6 works that are recognised as authoritativeelation to the Sunnah/Hadith.

Pre-Test
1. Define Sunnabh literally and technically

2. What are the ways to show the importance of Sumadiation to the Islamic law?
3. Mention 6 works that are recognised as authorgativrelation to the Sunnah.

CONTENT

Sunnah along with Hadith is counted as a secondcsoof Muslim Law. The Arabic word
“Sunnah and its plural Sunnafi have been used sixteen times in the @urLiterally, sunnah
means a way, course, rule, mode, or manner ofgotirtonduct of life while the Arabic word,
hadith, literally refers to story, conversation, storg.etThe word hadith has been used in the
Quran 23 times. It is used for religious communicatioressage or the Qar (Q39: 23; Q 68:
44), story of a secular or general manner (Q6: Bi3}prical history (Q20: 9) to mention but a
few.

Technically, the term is used in a very wide sdnsaclude

» the precepts and decisions of the Prophet
* his conduct and practices



» pre-Islamic customs which had received the tagt@yal of the Prophet.

These two words “Hadith and Sunnah” were used stinmerchangeably though there is a
difference between them.

The Importance of the Sunnah with regard to the Ishmic Legislation

The authority of the Prophet comes next only to @we’an. It should be mentioned that his
authority is not derived through the community’'scemance of the Prophet as a person of
authority. His authority is expressed through Dévimill as expressed in the Qam. Allah has
chosen Prophet Muhammad to explain the utd the people. He is regarded as the expounder
of the Quran. Allah says:

uije;MJeﬁJ\d o (wlBl ot~ %A dﬁ\ﬂfj}j\guhﬂb
“And we have revealed to you the Reminder so tloat mmay explain to the people what was
revealed to them” Q16: 44.

The Quran commands Muslims to observe Salat (Prayer) bes dot prescribe the details
as regards the time, the number of rakahs; eteadtthe Prophet’s task to demonstrate the forms
of prayer practically as well as orally. The Prapisethe only authoritative representative of the
political and legal sovereignty of God on earth eaese he was the one who received the
revelation. It is, therefore, a natural consequesfahie acceptance of the first principle that the
Messenger is entitled to the obedience of those adkoowledge Allah as their sovereign. The
obedience to him is in obedience to Allah. Allagissa

s agate AUl f Uad 3768 'y ATl) Ul 288 () g ) aday (00
Whoever obeys the Messerugs,indeed obeyed Allah... (Q4: 80).

But no, by your Lord, they can have no faith, utitey make you (O Muhammad) judge in
all disputes between them, and find in themselvesasistance against your decisions, and
accept (them) with full submission. (4: 65). Q3B and Q59: 7 are some of the other
injunctions on the roles of the Prophet. Therefale Muslims must accept his decisions and
follow his commands without any reservation.

Legislative Power of the Prophet
Allah, speaking about the legislative power of Brephet, says:
ad yaly Sl abj.d\‘_,ﬁehw Lo 43 gaan 6:}\‘,&3\ il J ) 0 gy Cpd)
Ph}.a\*s &‘4{9‘-‘-‘@‘?&-‘39eﬁj‘—“-“m‘?@d“ﬁ)s“‘x\&?b@ﬁu&ﬂu
daa 5 Lgﬂ\)}d\ \y\JaJijoJJﬁJMU.\Ju;ﬂuﬂ_dc IS‘_’.\]\JLSGGU
Qalial) ad St gf
Those who follow the Messenger, the Prophet who regther read nor write
(i.,e.Muhammad SAW) whom they find written with themthe Tauréat (Torah)
(Deut, xviii, 15) and the Injeel (Gospel) (John xi6), - he commands them for
Al-Ma'raf (i.e. Islamic Monotheism and all that Islam hasaimdd); and forbids
them fromAl-Munkar (i.e. disbelief, polytheism of all kinds, and dlat Islam

has forbidden); he allows them as lawA#t Taiyibat[(i.e. all good and lawful) as
regards things, deeds, beliefs, persons, food$, ata prohibits them as unlawful
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Al-Khaba'ith (i.e. all evil and unlawful as regards things, dedakliefs, persons,
foods, etc.), he releases them from their heavgidng (of Allah's Covenant), and
from the fetters (bindings) that were upon them.tlsmse who believe in him
(Muhammad SAW), honour him, help him, and followe thght (the Qur'an)

which has been sent down with him, it is they whib ve successful (Q7:157).

The legislative authority is bestowed upoa Brophet. He introduced certain things which
were sanctioned by Allah. An example is the pcactf Adhan to which the Qun refers (Q62:
9). The commands of Allah as well as the provenmamds of the Prophet are binding on every
Muslim. They must be obeyed. The life pattern af ®rophet is a model for every Muslim.
Therefore, a Muslim should carry out his ordershaitt any hesitation. The Sunnah was and still
is, and will remain one of the original sourcesMudslim Law, second only to the Qar. An
example is his Legislation against plucking of epeis and legislation against tatoo. “May
Allah’s curse be on the woman that pluck eyebromg those who ask for their eyebrows to be
plucked and those who tattoo. (Bukhari & Muslim).

The Sunnah explains the legal injunctionsta@ioed in the Quén that are ambiguous
(mujma), general and absolute. To put it differently airdply, there are legal injunctions in the
Qur’an which are capable of so many interpretationsPtluphet clarified them. The injunctions
that are general were clarified by the Prophet withew to making them specific. The absolute
injunctions were restricted.

The Holy Quran says:

s 36 Al g ALl e UK Lo Uay o1 5 Lagual 1 gadald 43 ;L) g (5 bl g
“Cut off the hand of the thief, male or female,aasecompense for that which they committed, a
punishment by way of example from Allah. And All&hAll-Powerful, All-Wise” (Q5: 38).

It is the Sunnah that restricts the punishtntena thief that steals a quarter of dinar and
above. The Prophet said: “A thief’'s hand shouldbetut off except for a quarter of a Dinar and
upwards. In a version by Ahmad is: “Cut off a fladhand for a quarter of a Dinar, but do not
for what is less than that”. “The Prophet (PBOHQJ lfa thief's hand) cut off for a shield worth
three Dirhams”( Bukhar and Muslim). He also expdgirthat the thief's hand should be cut off
from the wrist.

Tulmin the general sense means every wrong eversifsinall. However, it was explained
by the Prophet to meahirk. He used a verse of the Qun’(Q31: 13) to explain it. Verilyshirk
is a great wrong?

i Al 0 oy Ay 888 1 3 Adin) s AL (i 06 3
“And (remember) when Lugman said to his son whewas advising him: "O my son! Join not

in worship others with Allah. Verily! Joining otherin worship with Allah is a greaZdlm
(wrong) indeed” (Q31: 13).

Another example is: “And when you travel lreland, there is no sin on you if you shorten
your prayer, if you fear that the disbelievers nastack you” (Q4: 101). The Prophet explained
the compulsory prayers (Zuhr, Asr and Ishai) teshertened .The allowance is made only for
the four-rakah prayers. He also explained thigtnbt only when one is in a state of fear that one
can shorten one’s prayer, one can shorten it ifi®a¢so in a state of security. He said: Thig is
charity that Allah has expended to you, so takedHerity” (Muslim).
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Another example is: “Forbidden to you for doare dead animals, blood, the flesh of swine”.
(Q5: 3; Q 6: 145). It is the Sunnah that explahmst dead locusts and fish, as well as liver and
spleen of blood are lawful. The Prophet said inHhslith: Two types of deceased animals and
two types of blood have been made lawful for usush and sea fish (meaning all types of fish),
and the livers and the spleen”. It is also the Rebpwho forbade domesticated donkeys,
predatory animals with fangs, birds with claws (Bak). Allah says:

BLATl 3 1 gial Cudll o B (G501 (o il y oaliad 7z JAT (31 AN 435 2T (e (B

O3l s Il i U3 Tl o Aalld L3

“Say (O Muhammad SAW): "Who has forbidden the ation with clothes given by Allah,
which He has produced for his slaves, #idlayyibat[all kinds of Halal (lawful) things] of
food?" Say: "They are, in the life of this worldy those who believe, (and) exclusively for them

(believers) on the Day of Resurrection (the dighars will not share them)." Thus, We explain
the Ayat(Islamic laws) in detail for people who have knodde” (Q7:32).

The Sunnah made a clarification of the ad@misthat are forbidden and to whom they are
unlawful. The Prophet said gold is lawful for fdesabut unlawful for males.

The importance of the Hadith in deriving ala laws is too obvious to be emphasised.
Many Quranic verses cannot be understood without the Sunffad Sunnah is contained in the
six collections of Hadith and the Muwatta of ImanalM. The 6 works that are recognised as
authoritative in relation to Hadith are:

Sahih al — Bukhari by Imam al — Bukhatri.
Sahih al — Muslim by Imam Muslim
Sunnan Abu Dawud by Abu DCad

Jami‘u al — Tirmidh by Al — Tirmidhi
Sunnnanu ibn Majah by Ibn Majah

. Sunnanu al — Nasby Al — Nasi.

Of all these, Sahih Bukhari and Sahih Muséire believed by majority to be completely
authentic. They are second to the Qurds sources of the laws of Islam. In additionhtese six
books of Hadith, the Muwatta of Imam Malik is a domollection ofahadithin the sense of the
legal traditions. It was put together by the foundgone of the four major schools of law in
Islam.

OUAWNR

Summary
In this lecture, | have discussed Sunnah, the skooiginal source of Muslim Law. The term

Sunnah is used to mean the precepts and decisidhe ®rophet. It also includes pre-Islamic
customs which had received the tacit approval efRhophet. The authority of the Prophet is
next to the Quén. He was regarded as the expounder of theaQuparticularly the legal
injunctions contained therein. Copious examplesewgven in my discursion. The legislatiye
authority is bestowed upon the Prophet by Allah.i¢ithe only authoritative representatives of

the political and legal sovereignty of Allah on thabecause he was the one who received the
revelation. Therefore, all Muslims must acceptdasisions and follow his commands without

any reservation.
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Post-Test

1. Discuss the ways to show the importance of Sunmaélation to the Muslim Law.
2. Give literal and technical definitions of Sunnatiwiegard to Islamic legislation.
3. Discuss the legislative power of the Prophet. @xamples.
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LECTURE THREE

Contributions of Early Companions to Legal Knowledg

Introduction

The aim of this lecture is to introduce you to cinttions of early companions of the Prophet to
legal knowledge. They lived and associated themaselvith the Prophet during his lifetime.
They were well aware of the wisdom and purposesndedll his affairs. Therefore, they had
better knowledge and knew the reasoning behinkigtiiecisions and judgements.

Objectives
At the end of this lecture, you should be able to:
1. explain the meaning of alJabahand theirroles.
discuss the roles played by Abubakar in the arezakéh after the death of the Prophet
state the contributions of Abubakr to law of inkemice.
discuss how Umar handled the case of theft duhagperiod of hunger

state some contributions of Uthman to the standatidn of the Quaen.
state the three things Ali used to contribute gal&knowledge.

6. explain how Ali reached his decision of 80 lashepanishment for alcohol-drinking.

aprwDn

Pre-Test
1. Explainlallabah
2. Why were the companions’ contributions to legalWienlge regarded as authentic?

3. Explain the roles played by Abubakr in the areZaltah and law of inheritance after the
death of Prophet Muhammad

4. How did Abubakar handle some people that were engag homosexual practices?
5. State briefly some contributions of both Umar artrblan to legal knowledge?
6. How did Ali reach his decision of 80 lashes as pmient for drinking alcohol?

CONTENT

The Prophet and his companionsgahabal)

‘lallabah means the Prophet’'s companions who lived and ededcthemselves with the
Prophet during his lifetime. They witnessed Projshééeds. Those who were present informed
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those who were absent of his sayings and deedglé®@ould come to the Prophet and asked
him different questions and he would respond tonthiglany cases were referred to him and he
would pass his judgement. The Prophet would praise companion whose actions are good
with a view to making him do more and he would eotrthe erring ones. The companions

understood the situation in which all his affairssponses, judgments, corrections, pieces of
advice and addresses took place. They were welleaofathe wisdom and purposes behind all

his affairs such as sayings, responses, judgmenigjal relations, personal conduct, various

political and economic matters and other deeds usecahis decisions, his approval or

disapproval of various deeds of his companions atiers took place in their presence.

Therefore, they had better knowledge and knew #@saning behind all his decisions and

judgments.

After his death, many affairs were referred tarthend they were able to contribute heavily
because of their association with the Prophet dunis lifetime. They useiftihad to solve so
many problems successfully during the lifetimehs Prophet and after his demise because their
close association with him had afforded them tted sense and the basic purposes behind the
Quranic rules. Those who came after them did not hdus opportunity. Therefore, the
companions particularly the four rightly guidedipbk were able to contribute to Islamic legal
knowledge. Of the companions who contributed hgawallslamic legal knowledge both during
the lifetime of the Prophet and after his demiseewsli b. Abi Talib, Aishah, Umari bn al
Khattab, Abdullah Ibn Umar, Abdullah Ibn Abbas, Aapn Thabit and Abdullah 1bn ‘Abbas.
Those companions whose contributions were not hé&asilyde Abubakr, Uthman Ibn Affan,
Abu Hurayrah, Anas Ibn Malik and Mu‘adh lIbn-Jaldab{, 1984). Their method was to compare
the particulars of events on which they wanted it@ degal opinion with similar matters for
which judgements had been given in the @uend the Sunnah. They examined critically all the
relevant details surrounding an issue and dedubedldgal implications of such an issue.
Muslims rely heavily on the way the companions hethidsome areas particularly where the
Sunnah and the Quri are silent as regards the Muslim legal knowledgs. is because they
had an excellent mastery of the Qurand Hadith. When they learnt some verses theydvuont
go further unless they knew their meanings propanlg¢ acted upon them. They took their time
to master them very well. Their mastery of these s@urces gives them upper hand when it
comes to the interpretation of the Cun’ Some time they consulted one another and ijigedd
to arrive at a legal opinion that would satisfyrththat they had cogitated their brain enough and
consulted widely on an issue before reaching alasimm. Our attention would be focused only
on the rightly guided caliphs because they are lyideknowledged by all the Muslims.

Abubakar al — Siddig’s Contributions to Legal Knowledge

It is not possible to mention all his contributiaslegal knowledge. But our attention would be
on the ones that gave Muslims the ability to untdeis better some very important aspects of the
teachings of Islam. In the area of Zakah, Abubakiarpreted the words of a Hadith on Zakah
guoted differently. He was not satisfied with titerbl meaning of the Hadith. It was Abubakar
who used ijtiad and included Zakah as part of the reasons foingagar against people. He
said: “Zakah is a part of it". The implication dfi$ is that if Zakah is paid, people and the
government would be liberated economically. Theman (faith in Allah) would also be
protected. This is in line with the Hadith of theophet which says: “Poverty may lead to
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unbelief” (Irfanul haqq, 1996). Zakah can alleviatecliminate the likely means (i.e. poverty) to
unbelief as indicated in the Hadith.

Umar mentioned the Prophet’s Hadith orann(belief) to Abubakr to tell him that he could
only wage war against people based on their refissbkelieve in Allah or if they committed
offences ofl Judizd such as murder and adultery. “I have been comethiml wage war against
people until they say that there is no god butll@hen, if they say this, their blood and their
wealth will be spared by me except where due bwtrigeferring to offences of udid)”
(Bukhari).

When there was a disagreement about the Watdlah used in the Quah (Q4:176) in
relation to inheritance, it was Abubakar that gavegal opinion on it. Some people believed it
refers to a person that dies leaving no linealsheieither issue nor father or grandfather. Others
believed it refers to a deceased without issueardbdgss of whether succeeded by father or
grandfather (Irfanul hagq, 1996).

Abubakar used his owiftihad to pass legal opinion on the issue. He said thatverse
indicates that the sister of tKalalah is to receive a half of the inheritance; and & thther had
been alive, the sister would not have inheriteanfi$alalah at all. But the Quén does not
specify the matter. Abubakar then concluded thet wlord Kalalah refers to one who dies
leaving no lineal heirs in either direction whendad: “My opinion, if it is correct, then it is
from Allah, and if is wrong, then it is from me afrom the Shaytan. Th€alalah is one who
has neither ascendants nor descendants”.

When Fatimah, the daughter of the Prophetadel®d for an inheritance from the holy
Prophet’s property, Abubakr rejected the requesetaon the Hadith which the Prophet is
reported to have said: “We prophets do not inhedt leave an estate for an inheritance”
(Bukhari).

Furthermore, when some people were engagihgmosexual practices, Abubakar consulted
the Prophet’'s companions as regards the actiorhbeld take. Ali advised him to burn the
homosexualist to death. He based his judgementhat lnappened to the people of Lut who first
practised homosexualism. Their punishment wasAHah destroyed them. Abubakr wrote back
to Khalid, one of his generals who faced this @k from the people under him, that they
should be burnt to death. The action was carri¢dypihalid.

In the area of appointment by meandaf'ah He appointed Umar to be the Khalifah after
him and he told other companions that the appointroeuld only be effective if they agreed to
it which they did. It could be seem from our distans that Abubakr used the Cam; the
Sunnah, the QBs and ljm' as his bases when passing judgement or contnipuid legal
knowledge on any issue.

Umar ibn Al-Khatt ab and Some of his Contributions to Legal Knowledge.

Before passing a judgement on any issue, Umar waandult other companions and discuss the
issue with them so as to reach the best judgemé&hé&efore, he was able to contribute a lot to
legal knowledge. He used to relate the particutarthe general, and could pursue the
ramifications of an issue back to basic principhesrder to see its wider implications.

Umar adopted the style of the Prophet byareiing from issuing an order to his people to do
something good if he knew that such an order wsulgject them to difficulty and hardship. He
also emulated the Prophet’s method of choosingetister of the two things whenever he was
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faced with a choice. He charged the scholars tcoder the reasons behind the judgements in
the primary texts i.e. the Qar and the Sunnah with a view to applying them tw rssues and
challenges. He was able to enact laws on new dewveots. This step prevented his people from
looking for legal rulings outside the Qan’ and the Sunnah. He took into consideration the
public interest when enacting legal rulings to gmvwrong doing, corruption and other vices.
He discouraged people from quoting the Hadith wisigits: “Whoever says there is no god but
Allah would enter Al- Jannah” because people méyaa that and make no further effort to do
good deeds (Taha).

Umar suspended amputation as punishmenttéatisg because the enabling environment
for honest living was not created. During the peiad suspension, there was famine in Madinah.
There was also temptation of stealing because §dmu An example of the thieves caught and
set free by Umar was Hatib ibn Abi Balta’a’s two @ayees. They were caught stealing a she-
camel of a man from Masnah tribe. They confessad ttiey had stolen the camel because of
hunger. Their employer, Hatib could not pay thesnaad when due. When the matter was
verified, Umar set them free and instructed théciafs to bring their employer (Hatib) before
him. The employer confirmed non-payment of thelasa Umar declared: “You employ these
young men and you starve them. Now what is progdbitnto them has become permissible. By
Allah!  Since we cannot cut their hands | am gdingnake you pay a heavy fine”. He then
ordered the employer to pay double the price ofShe-camel. This means jobs must be created
for all. If it is not possible, a social securitysteem must be put in place to cater for the less —
privileged in society.

Uthman'’s Contributions to Legal Knowledge

Uthman who became Khalifah after Umar made a prendswork in line with the Qu&h, the
Sunnah and the precedent set by Abubakr and Uflarough this promise, he got the casting
vote of Abdu al-Raman and this made him the thindlkah. Therefore, one of his contributions
to legal knowledge was using the precedent sethbyfitst two caliphs as another source of
legislation. Uthman worked in line with the Qam, the Sunnah and the precedents set by
Abubakr and Umar to solve all legal matters he cam®ss when he became the Khalifah
(Philips,1990).

Another example'is the standardization of ibé/ Quran. He also formulated thigtih ad
that the compilers should follow the dialect of @eraysh and that the Qamn’ should be read in
line with the Zayd’s way of recitation to removeaagreement.

Ali’s Contributions to Legal Knowledge

Ali was the fourth and the last of the rightly gertdKhulaf’. He made use of the Qari, the
Sunnah andjtihad. He contributed to legal knowledge by meangjtdiad. He considered
circumstances surrounding an issue before addaciegal judgemenigtishab) and was fond of
using juristic preference to pass legal judgem@stshsaan).

Ali was always careful when he wanted to pagal rulings. He used to link particular issues
to general issues and took into consideration tekavre and well-being of his peoplist{[ 1ah)
when passing legal rulings. Ali had deep understandrhrough the Prophet’s prayer, he had a
deep understanding of the Qam’and the Sunnah. The Prophet prayed for himngayiO
Lord! Guide his heart and make him speak the fruthrough this prayer, he had a deep
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understanding of the Qur and the Sunnah and was regarded as the bestijufgdinah. He
was able to resolve many difficult cases and tlmndributed a lot to legal knowledge.

As regards his competence to pass legalgsilihe said: “By Allah, no verse of the Gur’
was ever revealed except that | knew concerning whnas revealed, and where and why it was
revealed. My Lord has bestowed upon me a heattishanderstanding and a tongue that is
articulate”.

One example of his contributions to legal wiezige was on alcoholic drinking. There is no
fixed punishment for alcohol drinking. This ledttee disagreement about the number of lashes
to be inflicted on the offender. It was reportidttthe first caliph, Abubakr used to impose forty
lashes upon the person who drank. Umar, the seikbatifah did likewise during the first few
years of his caliphate. However, when the number atdoholic drinkers increased
astronomically, Umar consulted the companions gards the problem. Ali suggested that the
punishment for alcohol-drinking should be increase®0 lashes i.e. it should be parallel with
the punishment for slandeggdh). This was because he believed that drunkennesd tEad a
person to make a false accusation. Through thigpeoson, he passed a legal ruling on alcohol
drinking to be 80 lashes (Irfanul haqq, 1996).

Another example is his judgement on joint daur When Umar consulted Ali as regards the
punishment he should inflict on a group of peoplatjy killed a person, Ali advised him to
inflict the punishment on each of them. He saf@:Commander of the Faithful (Umar)! If a
group of people joined together in stealing, wowtdi not cut one hand off of each of them?
When Umar replied in the affirmative, Ali said, “@the same applies in this case”. Umar then
ordered the killing of them said, “If all the ciéims of Sana’a were to join together in murdering
one man, | would execute them all”.

Ali was bold, fearless and assertive whemwaeted to pass his judgement. On one occasion,
his advice was sought as regards a pregnant wontmmsevhusband was away on military
expedition and was receiving strangers in her hoiffee woman was invited by Umar. But on
her way to him, she miscarried the child for fehbeing invited by the Khalifah. When other
Khulafah were giving reasons in favour of Umar, gdive his candid opinion that he should pay
compensation for the child because she lost tHd @i fear of him

Summary
Where the QuéEn and the Sunnah are silent as regards the Musgal Iknowledge, the
contributions of Sahabah are taken as models tlweved. This is because they were well
aware of the wisdom behind the Prophet’s sayingedd and judgements. They examined
critically all-the relevant details surroundingiaaue and deduced the legal implications of guch
an issue. For instance, Abubakar contributed & #ineas of Zakah, law of inheritance
homosexual practices etc. Ali reached his decigib80 lashes as punishment for alcohol
drinking by comparing it with the punishment foastier. He said the common feature between
them is false accusation.
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Post-Test

1. Mention three of the caliphs and state the rglks/ed by each of them to legal
knowledge.

2. What are the reasons for considering the cartaobs made by Sahabah to legal
knowledge as authentic.
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LECTURE FOUR

ljtih ad and Mujtahid

Introduction

This lecture focuses ditihad andMujhahid Ijtihad means the ability to interpret Divine Text
by inferring new rulings in order to relate it t@wn situations. | shall show that Sihah is
relevant for all times and eras through the udgibfzd. A person who endeavours to undertand
deep meanings of the Qam and Hadith is calleMujtahid. Before a person can be qualified to
be called amujtahid he must have some qualifications. | shall discalisthe required
qualifications of mujtahid and their classificatton

Objectives
At the end of the lecture, you should be able to:

1. defineljtihad and mujtahid literally and technically.

2. give evidences from the Qari and Hadith for validatingtihad as a source of Muslim
law.

3. highlight the qualifications aiujtahid

4. outline and explain the classificationrafijtahid.

5. state clearly the features igfh ad.

Pre-Test
1. What isljtihad?
2. Give and explain briefly 5 of the qualificatioosmujtahid
3. Highlight classification omujtahid
4. Mention the features d¢itihad?

CONTENT
Derivation and literal mean of the word

litihad is derived from the five — letter Arabic verBjhadd i.e. Alif , jim, &', ha’, and dil
.This is in turn derived from the three — lettemBic verbal root ofim, ha’ anddal. According
to the lexicographers, the word is derived frgand which means employment of effort.

The use ofJuhd and Jahdin relation to Ijtih ad

Many definitions of the ternjtihad have been given by jurists.J&hd and “‘juhd’” mean power
and strength. To some scholgad)d means hardship and difficulty whilehd gives the meaning
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of power and strength (Ibn Mansur al — Misr). Tager relates to the Qunic verse wherein
Allah says:

O A a3 ) (4 saag U Cpdlly cilbnall (A Cda’sall (a (e shaall (g 3als Cdl
aall G138 agds agie ALY Al agla
Those who defame such of the believers who giagityh(in Allah's Cause) voluntarily, and
those who could not find to give charity (in AllaiCause) except what is available to them, so

they mock at them (believers), Allah will throw babeir mockery on them, and they shall have
a painful torment (Q9:79).

To lbn Al — Athir,juhd means employing one’s complete strength, jahd means hardship
and difficulty. Many definitions ofjtihad have been given by jurists. The common feature of
these meanings is that they stress the poinijtiiaid involves exertion of mental energy.

Technical Meaning ofljtih ad

Technically,ijtihad means the ability to interpret Divine Text by infag new rulings, in order
to relate it to changing conditions, and to theretake the Shaah relevant for all times and
eras. Some renowned scholars deijititead as follows:

* Endeavour of qualified jurist to ascertain Stadr ruling on a legal issue through utmost
intellectual exertion.

» ljtihad is exerting oneself and a technical term in Istalaw (Schacht)

* It is exerting oneself to form an opinion on a legatter by applying analogy to the
Qur’an and Sunnah (Macnold).

* ljtihad is the maximum effort made by a jurist to masteH al- figh (legal theory) and
then to apply those rules and principles in ordetiscover God’s law (Hallaq)

» ljitihad refers to the utmost of a trained jurist to dismoa rule or law for a particular
human situation by applying the principles of jprisdence to the Qumn and the
Sunnah.

* ljtihad is the maximum effort expended mentally by thesjuro master and apply the
principles and rules ofisil — figh for the purpose of discovering God’s law. When
litihad is being used, it is independent of any schdtddhhal) of jurisprudence. The
jurists usingjtihad make a decision in Islamic law through personairést

» ljtihad is the effort (on the part of the Mujtahid) andpoyment of one’s utmost powers
to extract a commandhknj. To put it differently, he say$tihad in its complete sense
is to make utmost effort in achieving a goal sat tihds not possible for one to do
anything more (al-Ghazali).

» ljtihad is the effort made by fagih (jurist) for acquiring the knowledge of the ahkaaimn
the Sharah (Khidri Bek).

» ljtihad means deduction of the ahkam of the 8ahrfrom their elaborate adillah found
in the Sharah. (Al-Zarga).

* ljtihad is a capacityralakah) by means of which one obtains the power of dedyuthe
ahkam of the Shdah (Abd Samad)

Some other scholars have also defiftédzd in different words that are close in meaning to
these definitions. In the light of the definitiogssen, it can be concluded thhtihad means
employment of effort and endeavour to one’s utmuegbacity to interpret Divine Text by
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inferring new rulings, in order to relate it to clggng conditions, and to thereby make the
Shar‘ah relevant for all times and era. It does nokenany difference or matter whether it is
derived fromjuhd or jahd. This is because effort and endeavour are ndtowitstrain and toil.
Both accompany each other. In addition, the comifeature of these meanings is that they
stress the point thgtihad involves exertion of mental energy in the seamshaflegal opinion to
the extent.

Validity of ljtih ad.
ljtih @d in the Qur’an and the Sunnah

litihad is confirmed by the Qugh and the Sunnah. Evidence for validatijiy ad as a source of
Muslim Law or Islamic Law is found in the followin@Qur’anic verses:

Crsiuinall el ATl )5 Ul pgaagll U 1 53l 2l
pird A Al 508 o ke el A gfTs J sl ) gasdaly ALl ) gl 1 s 2l g3l
W gls cpuinly Hid @l AT ol g aAllly o glasd 235K ) (J gty ALY ) 2 938
atia sall) ol Mg J gl A 553 ol 4n 16813 iR gl ) oy el ahpla 13
W6 L) Ul Sl A aile 43l) (b gy agia 43 phaiiig i) Alad
Ogalat U A3 o) &3 (AT ) f0uld agil) a of Ul U) &AL UL L

“As for those who strive hard in us (i.e. our caysee will surely
guide them to our paths (i.e. Allah’s Religion -laisic
Monotheism). And verily, Allah is with the Muhsinigood doers)
(Q29: 69). O you who believe! Obey Allah and olibg
Messenger (Muhammad PBUH) and those of you whoirare
authority.  (And) if you differ in anything amongsiurselves, refer
it to Allah and His Messenger (PBUH), if you bediema Allah and
in the Last Day. That is better and more suitabde final
determination (Q4: 59). When there comes to themesmatter
touching (public) safety or fear, they make it kno@@mong the
people), if only they had referred it to the Mesggenor to those
charged with authority among them, the proper itigesors
would have understood it from them (directly). Hianot been for
the Grace and Mercy of Allah upon you, you wouldehtollowed
Satan, save a few of you”. Q 4: 83. And we sehbafore you (O
Muhammad PBUH) but men to whom we inspired, sothsk
people of the Reminder if you do not know (Q 21:7)”

It is throughijtihad that one would be able to know what steps to takenaone confronts
new problems whose solutions cannot be found dyrdécam the Quran and the Sunnah. An
order is given in the verses quoted to seek thei@piof those who can use ijiith to deduce
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laws from the primary sources of the Star. The understanding in the verses quoted ab®ve |
thatijtihad is an exercise undertaken to deduce a conclusdo #he effectiveness of a legal

precept in Islam.
litihad is evident in the Hadith of the Prophet when hes wanding Muadh b. Jabal to

Yemen. :

Muadh Ibn Jabal on the eve of his departure to Yembkere he
was being sent by the Holy Prophet as their Judyt Governor
was asked by the Holy Prophet on the basis of wkatMuadh)
would judge upon being confronted with a probleratth replied
that he would judge on the basis of the contentee®RQuran. The
Prophet asked him again: Assuming that you didfimok it in the
Qur'an, on what basis would you adjudicate? Muadh daed
would judge on the basis of the Sunnah of the Rybpiihe
Prophet further asked him “Assuming you do not firid both the
Qur'an and the Sunnah of the Prophet, on what basis dvgol
adjudicate? Muadh replied that he would use his omdividual
judgement. And Prophet Muhammad (PBUH) was verypydp
hear this statement.”

The Prophet is also reported to have saidhén a judge exercisgihad and gives a right
judgement, he will have two rewards, but if he enrdis judgement, he will still have earned
one reward (Bukhari and Muslim). “Strive and endravjtahidi), for everyone is ordained to
accomplish that which he is created for” (Bukhafine understanding of this Hadith is that
whatever the resulijtihad never partakes in sin. The quotations also sh@wijtihad is not
blameworthy. Rather, it attracts rewards.

Mujtahid

Mujtahid is the person who endeavours to understand deapings of the Quin and Hadith
with the sole purpose of finding out the exactrinsion from Allah and gives decision on that
basis. To put it simply and differentliujtahid is he who possesses the capacityjtdfad.
Mujtahid is he who infers details of Islamic practices frtra primary sources. Before a person
can be qualified to be called raujtahid he must have some qualifications. The following
gualities are expected ofnaujtahidthough the list is not exhaustive. Some of thengquisites

of ijtihad are mentioned below.

Qualifications of al — Mujtahid

«  He must be competent in Arabic language for thegihim a correct understanding of
the Quran and the Sunnah. These two sources are in Aralfi@ mujtahid is not
competent in Arabic, he would rely more on the gtations of others which may not be
correct. Therefore, he will not be able to dramaeate deductions from the two sources.

* He must be righteous, honest, upright, pious atidbte so that people can trust his
judgement.

» Adequate knowledge of the Qan’ is required of anujtahid He should know the events
surroundings its revelationA¢hibu al — nuzl), its legal contents and the classical
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commentaries on th@ayatul 'Allkam which they are about 500 verses. While noting
these commentaries, priority should be given to shenah and the views of the
companions as they relate to the legal issuesrat. hbéde must be versed in the rules of
abrogation fasikh wal managkh) as they relate to the legal issues. In additibe,use of
narratives and parables must be understoodrbyjehidto deduce legal rules from such
narratives and parables.

* He must be knowledgeable in the Sunnah as relatégetlegal issues. As regards the
Sunnah, he must be able to establish the relilgfithe narrators of the Hadith with a
view to distinguishing between the general andstheific as related to the legal issues.

* Al — Mujtahid must be a practising Muslim, male or female andtnie emotionally
stable. He must possess high level of intelleatoaipetence that the job requires.

 He must be aware of tHggihad carried out by previous scholars and how theyhredc
their decision as related to the issue.

* TheMujtahid is expected to understand the issue on whiithid is being done. This is
because if he does not understand the issue,likelisto give a wrong legal ruling on it.
The Mujtahid is expected to consult experts in the field witlview to getting full
information on the issue. This will assist him #sp a correct legal ruling on it.

» He must know the objectives of Stiah (Magallidu al — Sharah) as related to the issue
at his hand particularly when the issue relateshto removal of hardship. To put it
simply, he must be quite knowledgeable about thienate goals ofShat‘ah rulings,
their objectives as well as the common interesteniple in his time.

» He must have a razor- sharp mind and analyticatirttiat the jobs demand.

Classification of Mujtahid

Mujtahidun have been classified into the followiogtegories by some scholars according to
their understanding.

1. Mujtahid al-Mu (llaq (Absolute Mujtahid).

These are the mujtahids that made their own rulagitoad and did comprehensivgihad to
extract the "ATkam (rules). Founders of various schools of Islafigjlo such as

i. Imam Abu Hanfah Nu‘man bin Thabit (Abu Hanifah)

ii. Imam Malik bin Anas.

iii. Imam Muhammad Idris al-Sfi i

iv. Imam Ahmad bin Muhammad bin Hanbal etc are in thaigr

2. Mujtahid fi al - Madhhah

They are the mujtahid who derived their rulingsnirtheusil — al — figh set by theMujtahid
mu’ laq to extract thalkam (rules) i.e. they followed the guidelines of thgspective schools
to extract rulings. For instance, am Abu Yasuf used Iram Abu [Narifah’s methodology to
extract rules. However, they might have differerdys in the implementation of particular
issues.

24



3. Mujtahid fil masa’il

They deal with new issues of law not legislated ®he scholars in this category include
Kashshaf, Tahawi, Halwani etc. They derive rulings on isun which there is no known
opinion or ruling by any Imam such as Imam Abu Hemi They followed Imam Abu Hanifah in
his derivative rulings, using hissil on issues in which there is no known opinion dinguby
Imam Abu Hanifah. The present day Mujtahids are is tjnoup.

4. Al — Mujtahid fi Sharr‘ah.

These were those who djtlhad in the matter of Sh#ah. The companions of the Prophet were
in this categoryljtihad that aims to deduce the law from the evidencehéndources, i.e. the
Quran and the Hadith, often is called independgittad while the one that mainly elaborates
and implements the law within the confines of atipalar school, say Maliki-school of law is
known as limitedjtih ad.

Features ofljtih ad

+* ljtihad is the most important source of Islamic law after Quran and the Sunnah.

** It is a continuous process of development sinceDtivine Revelation and the Sunnah

stopped or ceased after the death of the Prophet.
* ljitihad is the main tool or instrument used to interphetdivine message.

L)

%* It is also used to relate the divine message tocttanging conditions of the Muslim
community.

*%* All other sources of Islamic law such g®a‘, qiyas istishab, istillsan and‘urf beside
the Quran and the Sunnah are under the umbrellgtibfzd. They are its manifestations.

%* ljtihad is regarded afar(u al-Kifayah i.e. the actions that are compulsory for every
Muslim but their observance can be taken over lmgesother Muslims. If this is done,
others are relieved of the acts. It means th@mdte.ljtihad can be delegated to others
(Q9: 122; Q9: 122).“And it is not (proper) fibre believers to go out to fight (Jihad) all
together. Of every troop of them, a party only dtago forth, that they (who are left
behind) may get instructions in (Islamic) religiand they may warn their people when
they return to them, so that they may beware (df’ev

** When there is a fear that justice may not be damemw issue, theijtihad becomes
compulsory for every Muslimfdr(] ‘ayn) with a view to finding correct solution to the
problem.

>

% ljtihad is praiseworthy and attracts reward whetidylujtahid is correct or not.

L)

R )

* Whenever a clear rule is available in the @urand the sunnaljihad is not applicable.

CR )

L)

L)

* It is a duty of the scholars. If an issue is urgeints compulsory on each competent
scholar. If it is not urgent, it is a collectiveligation.

+* Muijtahid legistlates law whiléagih does not. The latter uses existing framework $ads
verdicts like a judge.

25



** A Mujtahid becomes avlarja Taqid when his views are endorsed and followed by
prominent religious persons in religious matters.

+* Fatwais a decision or a conclusiorMujtahid reached on an issue or a predicament after
much endeavour and struggle. The authenticity haf fatwa passed can only be
confirmed if it is based on the Qam, the Sunnah and ljh

+* litihad provides solutions to contingent issues of lifel dnlfils the needs of changing
items and the requirements of new phenomena of huirdization

+* While the Quran and the Sunnah came to an end at the time oh adahe Prophet,
litihad, however, continues. This is because Islamic taabie to adapt to new situations
and has capacity to tackle all new issues and gnabthrough ijtiad.

** Propriety ofljtihad is measured by its harmony with the @arand the Sunnah.

Summary
In this lecture, we gave various definitionsljgh ad with a view to showing the importance |of
litihad and its relevance to our contemporary world. He tourse of the lecture, we have
examined the qualifications and classificatiommafjtahid The features oftihad were also
discussed.

Post-Test
1. What are the evidences from the Quarand Hadith to show the lawfulnessljtih ad?
2. Give and explain briefly 5 of the various definit®ofljtih ad.
3. Highlight and explain the various qualificationdasiassification ofmujtahid
4. What are the features bfihad?
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LECTURE FIVE

The Closing of the gate of Ijtirad (Insidad bzbu al — Ijtihad) and Taqlid

Introduction

This lecture is designed to make you understand@dheept oinsidzd babul Ijtinad (the closure
of the gate of ljtiad. It was assumed by some scholars to have cedsiézl seme believed the
gate is still open. The arguments of the two sidiéisbe analysed with a view to making our
stand. | will also introduce you to the conceptaafiid (complying with edicts of a jurist) and its
applications.

Objectives
At the end of this lecture, you should be able to:

1. state the assumptions of some scholars who belithegdthe gate ofjtihad has been
closed.

2. know the views of the proponentsljih ad.
3. understandaglid and its applications to one’s worldly and spiritiixes.
4. know the framework of Muslim law in relation toMuslim’s actions.

Pre-Test
1. Explain the concept aohsidad babul ljtihad.
2. State the opposing-views on ahtih ad groups.
3. Explaintaglid and how it can be applied to our worldly and sp#i lives

CONTENT
About third/ninth century, the gate ijfihad was assumed to have ceased. It was believed that

the gate had been closed and it would never beeapehe assumptions were based on the
following grounds:

» All the essential questions had been answered; thatl no one had the necessary
qualifications because independent Muslim jurispnat had been exhausted.

» All the explanations, applications and interpretasi on ground would cover all the
future activities.

* The closure of the door was due to fear by schdleas the unscrupulous rulers might
misuseijtihad to support their ill motives and personal intesest the expense of the
Ummabh.
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* Theijtihad of the earliest scholars, particularly, the foorams (Malik Hanbal, Hanafi
and Shafi) should be recognised, and it was beli¢at the caliber of the Imams would
be impossible or at least difficult to find.

* No changes should be made to thgihad and no opinions contrary to theirs were
accepted.

» Therefore, their decisions should be followed amdativity should be limited to
explaining their views.

The antiijtihad groups who were from the lines of the people dditterejected vehemently
the principle of gigs — analogical deduction — the backbongtdfad. Their concern was only
the sources of Hadith and the literal interpretatef Hadith text. Human reason and free
investigation were not given any place in the psscef legal reasoning. These beliefs were
captured vividly in the Joseph Schact’s report.

By the beginning of the fourth century of the hi{ebout A.D.
900), however, the point had been reached wheardhelars of all
schools felt that all essential questions had béeoroughly
discussed and finally settled, and a consensus ugibd
established itself to the effect that from thatetionwards no one
might be deemed to have the necessary qualificatitor
independent reasoning in law, and that all futuiaty would
have to be confined to the explanation, applicatiand, at the
most, interpretation of the doctrine as it had bégd down once
and for all. The closing of the door of ijdt, as it was called,
amounted to the demand for taglid, a term which badinally
denoted the kind of reference to companions ofPituphet that
had been customary in the ancient schools of law, \&hich now
came to mean the unquestioning acceptance of thtimks of
established schools and authorities. A person ledtito ijtihad is
called dmujtahid, and a person bound to practicelith is
Mugqallid.

The Opposing- view on antiijtih @d groups
The proponents of ijtdd believed that no one at any time has demandedttibapractice of
ijtihad be suspended. To themsidad babu al- ijtihad does not convey an idea as to who had
actually closed the gate. Contrary to the beliet the gate had been closed, there is no where
the phrase is mentioned. It was not closed inrthand practices. A waive of writing in favour
of ijtih@d was generated and the following arguments werdgowiard in its favour and against
antidjtihad.

litihad is always relevant and indispensable in legal thé®cause the jurists are able to
reach the judicial judgements through it. Juristpable ofijtihad exist at nearly all times. As
regards those who are aijtih ad, no judgeship should be entrusted to them bedéesewould
apply the methods of jurisprudence insufficienttywas believed that the anjiihad group has
been extinct as a result of disapproval of theictdioes and adherents by the great mass of
Muslims (the Sunnis and the Shiites). It is omlyjtahidthat could express highly original view
on law. There are questions relating to other sswhich the QuEn cannot give express
answers. Muslim scholars should provide solutiortheir answers.
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Therefore, for one to say that the dooijttizd was closed, it means many issues would
remain unsettled for life because it is througihdd that we can provide answer to them. The
gate can never be closed. It was even the Progi®bpened the gate by himself as can be seen
from the Hadith quoted above in relation to Muatthiabal.

The scholars need to work hard and exert timentality to understand the texts of the
original sources of Islam from the linguistic argigious points of view. This can be achieved
throughijtihad. New cases are endless; and the only way forist jorencompass all branches of
law, including the cases which may or may not hagen previously solved is to master the
science olgil. It is throughgiyas andijtihad that Sharah can cope with the needs of Muslim
society. ljtited was indispensable to the political institution which the ulama played a
prominent role.

Jawyn, Ghazali and Ibn Aqil oppos&ahlid in favour ofijtihad. They were qualified
mujtahids and were accepted by others as muijtaliittee highest caliber. To rule efficiently, a
caliph or a leader must possess knowledge of ladvadirthe means i.gjtihad by which new
problems can be solved. New matters which crop mudie not exist during the time of the
Prophet, his companions and the ancient Muslimsl mesv religious injunctions. For instance,
new firms, the income of professionals like doct@sgineers, lecturers, lawyers, buildings for
rent, plants, machine and equipment, animal pred{sttch-as milk, silk), rental proceeds from
fixed and current assets such as ships, cars,lapeels etc. are examples of new matters that
need new religious injunctions which are not exgisestated in the original sources of Muslim
law to determine their Zakatability or otherwisé#. they are zakatable, we need to know the
percentage of Zakaah on them. When should the Zadadaid on them? What is the evidence of
such permissibility in Sh@ah? It is through ijtiad that answers to these questions or novel
cases can be found.

If ljtihad is prohibited, Islamicfigh would have suffered from inertia, stagnation and
passivity vis-a-vis the demands of the times, fefdind its manifestation. Islamic figh is dynamic
and progressive as a resultlpih ad which has been the force with which the boundaofeegh
with respect to its applications has been congtal@Veloping and expanding.

If the gate ofljtihad had been closedjgh would have been rendered ineffective and
incapable of providing answers to emergent andicgent issues of life. Closing the gate would
lead to the improper attitude towards new ideas,issuing of baseless and irratiofatiaw.
Another bad consequency is that people would haedeeling that Islamitigh cannot fulfil the
demands of the modern civilization. People woukehtprefer western laws (man-made laws) to
the laws of Islam. It must be mentioned that thgaBtigh has been keeping the gatedjtii ad
open throughout the course of history. This hagmiit outstanding achievements over other
schools.

The corollary that can be drawn from thighigtijtih ad plays the role of an evolutionary and
dynamic force in legal issues (studies). It prosid®lutions to contingent issues of life and
fulfils the needs of changing times and the requoeets of new phenomena of human
civilization. ljtihad assists man to perform his role in accordance ditime law. Man is able to
do hisibadah (duties to Allah) and to take the right steps wewan he is confronted with new
cases. To assist man to undertake it is, theretbee,duty of every Muslim community to
performijtinad with a view to assisting other Muslims on the stepbe taken whenever a new
case arises. In this situatiajtin ad is regarded afar(] ‘ayn i.e. it becomes a personal obligation
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of themujtahid This is particularly so when there is a feat {bhatice may be tampered with or
may not be done.

But when it is being performed by a juristjorists, it is no more an obligation on every
Muslim. It becomes$ar(] kifayah (the collective bargaining). There is an urgezgdforijtih ad
in this current age to solve political, economieakdial, social and educational problems. There
is also the need for collectivigihad i.e. jurists would come together and exert theental
energy with a view to finding solutions to complegues such as Islamic banking and finance,
bio-medical issues, political issu@sgdah-based problems.

We can therefore, conclude that for Islarbeaelevant through all ages and for the progress
of Islamic civilization in future, there is the metor Ijtihad by competent scholars.

Taqld

Literally, taglid means to put a chain around the neck. Ini3imarit means complying with
edicts of a jurist as regards the fundamentalehbgion. He who follows a jurist or accepts a
jurist’s view is callednugallid If a Muslim is unable to understand and derivanisc laws by
himself from the Quén and Hadith due to lack of knowledge, lack of tiete,taglid becomes
necessary because it affords the Muslim a mordevigfition.

Taqld is not blameworthy in the sense that many oursileas in life are based in taqglid.
This is noticed in our consultations with thosetthee more knowledgeable than us in some
disciplines. For instance, we consult doctors emply with their pieces of advice and follow
their prescriptions. In the same vein, we consitylers and accepts their recommendations and
strategies. Therefore, if we could comply with thaetors’ prescriptions, the recommendations
of the lawyers and civil engineers, there is naghiotad or unlawful if we resort to experts in
fields wherein we lack expertise such as religimasters.

Al-Mujtahid directs people in religious fundamentals by isguilecrees calledkam. A
Muslim is, therefore, faced with two options i.e. hbecome amujtahid (jurisprudent) or a
mugqallid (a follower).Fatwa is a decision or a conclusionnaujtahid reached on an issue or a
predicament after much endeavour. The authentitiefatwapassed can only be confirmed if
it is based on the Qun, the Sunnah and ijma.

Tagkd ghayru al — shar‘iyymeans to follow anyone in worldly affairs. If theescription of a
doctor is not against the Qan' and the Sunnah, we follow it. But if a doctor slloprescribe
unlawful thing as a cure to an ailment such ashaltio drinks for the cure of a person’s disease,
such a prescription must not be followed unlessetl® no alternative in the world. But if the
prescription is not haram, it is permissible to iise

The Framework of Muslim Law

InIslam i.e. Shafah, all human actions have a definite order. EWdnglim should be aware of
what is expected of him, what he should not do w&hdt he can be indifferent. In the light of
Hadith, the framework of Muslim law in relation @Muslim’s actions is divided into five.

» Wiajib or Farl](obligatory): This is a commandment that must be performed.- Non
performance of the commandment is considered asperson who fails to observe any
obligatory duty is punished on the Day of Judgement

» [Jaram: It is an action that must not be committed beeaitisis forbidden. It is
punishable by law e.g. stealing, bribe taking, dy&tc.
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» Musta lab/Mandib: It is an action that is rewarded if one perfortnsHowever, if one
fails to do it, one will not be punished e.g. offigyr salat in congregation, brushing teeth
with miswaketc.

» Makrih (Disliked): This is an action which is disliked by the Ster. One should not
perform it. However, if one performs it, one is mpatnished for doing it. For instance
urinating while standing and other actions thatreenful to others.

» Mubah (allowed) /Jaiz: This is an action that is permitted by the Sharbut it is
legally indifferent. To put it simply, an actionathhad equal significance whether one
performs it or not e.g. eating lawful food, goiray Eight seeing, enjoying a stroll in the
park. One will neither be rewarded for doing it panished for abstaining from it.

Farl] ‘ayn: These are actions that are compulsory on everyiMdu¥hey cannot delegate
them to others e.g. salat et€ar(] Kifayaht These are actions that are compulsory for every
Muslim but their observance can be taken over lmgesother Muslims. If this is done, others
are relieved of the acts. It means these actiansbe delegated to others e.g. participation in
salatu al- Jaazah (prayer for a dead Muslim) if&r(] ‘ayn (compulsory) but it becomdar(’
Kifayah if some Muslims perform the salat. It means thégation of performingsalatu al-
janazah has been removed from the shoulders of other khgsliAnother one is the science of
religion (Shatah). Allh says: “And it is not proper for the bediers to go out to fight (Jihad) all
together. Of every troop of them, a party only dd@o forth, that they (who are left behind)may
get instructions in (Islamic) religion, and thaeyhmay warn their people when they return to
them, so that they may beware ( of evil)” (Q9212

Summary
In this lecture, the concept dhsidad babul ljtihad was examined thoroughly. The
assumptions of the anlfithad and the views of the proponents lgfthad were carefully
analysed.Taqgld is assumed to be blameworthy by some scholarewbine believed that it
is not blameworthy in the sense that many of owisilens are based itaglid. All human
actions are evaluated based on five divisions.é&Matuation of all human actions was dong in
the light of the framework of Muslim Law.

Post-Test

1. What are the assumptions of those who believelddrciosure of the gate bfihad?
State and explain the views of the proponentgibfad.
Taqld is very important in our worldly and spiritual &is. Discuss.
The evaluation of a Muslim’s actions is dividedoifitve. Discuss.
ExplainfarJul‘ayn andfarjul kifzyahin relation to Muslim Law.

SRS R
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LECTURE SIX

Marriage in Islam

Introduction

Marriage (Nikah) in Islam has certain rules andutagions. All the rules and regulation must be
followed before contracting it. You will be introded to them in this lecture. What marriage is
expected to do will be examined in this lecture.fégt, this lecture will prepare a good
background for the next lecture.

Objectives
At the end of this lecture, you should be able to:
1. explain nikah in relation to social contract.
discuss the functions/purposes of marriage in Islam
explain the Islamic perspective of marriage
state the views of Maliki jurists concerning magea

state the categories of women that are forbidadenrfen and vice versa to marry in
Islam.

list and explain the Islamic requirements for tldidity of marriage
7. explain the rights of husband and wife.
8. discuss polygamy in Islam

aprwDn

o

Pre —Test

What are the functions or purposes ofanikmarriage in Islam)?
Discuss the views of Maliki jurists as regards naagye.

List the prohibited categories of partners in nage in Islam.
List the Islamic requirements for the validity oamage.

Discuss the polygamy in Islam and the rights ofdansl and wife.

o~ wnPeE

CONTENT

Nikal] or Zawaj means marriage. It is an institution that hasagerrules and regulations. These
rules guide both males and females who want to gsagach other in marriage. A woman
becomes lawful for a man and vice versa by contrganarriage. They are permitted sexual
relations only if they fulfill the conditions attaed to al-Nikk[1 in Islam. Marriage is a noble
communion between man and woman, a communion whidiessed by Allah and based on
freedom of choice. To put it differently, both dree to choose their partners of their choice and
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liking. Marriage is recognised in Islam as the baisociety. It is not only a social contract but
also a sacred covenant which must not be takenlewtty. This institution leads to the uplift of
man and is a means for the continuance of the hua@e Therefore, spouses should respect,
love and honour each other.

The Legality of Marriage

The divine wisdom behind the creation of a man angoman who enter into social contract is
referred to in the Quah: “And among His signs is this, that He created yiou wives from
among yourselves, that you may find repose in theerd, He has put between you affection and
mercy. Verily, in that are indeed signs for a peogho reflect” (Q30: 21).

The Prophet is reported to have said: ‘Theriage is my tradition whosoever keeps way
therefrom is not from amongst me”. He also saidaa ma’shara ash shabi man istag‘a
minkumul la’ah falyatazawwaja fa’innahu agha lilballari wa a’lsanu lil faraj ©O!You
youngmen, whoever is able to marry should marnyttat will help him to lower his gaze and
guard his modesty) ( Doi, 1984, P. 115)

“O you youngmen, whoever is able to marry, shauktry, for that will help him to lower
his gaze and guard his modesty”

The purpose of marriage

If we go through the messages of the Holy @urand the Sunnah, they will show the sound
nature of husband and wife relationship. The messsigows that marriage is strongly
recommended in Islam. This recommendation is seearious parts of the Quén and Hadith.

Marriage unites a man and a woman in Islaie Word garment used in the verse is a
metaphor. This refers to husband and wife. Theigapbn is that marriage relationship should
protect their chastity, give them comfort and brthgm peace, grace and stability as garment
protects one’s nakedness, enhances one’s beautyeardal appearance. It also shows the close
intimacy, mutual comfort and mutual affection tiséould exist between the two. Celibacy is
against the teachings of the Qur’ Therefore, monkhood has no place in Islam. A IMus
should not shun his worldly responsibilities anditshimself four walls of a monastery. If a
Muslim fulfils his responsibilities to his wife, dtiren, parents and fellow-men, they are
regarded as Halah (worship). The Prophet of Islam advised hikWeérs to keep fast and break
it, offer prayer and have some rest. This is bez@uman’s body has a right over him, his eyes
have a right over him and his wife has a right dver. Therefore, a mature Muslim is expected
to get married in order to raise a descent family.

One of the advantages of marriage is increéseankind. If one marries and one is blessed
with children, dynasty is preserved. Followershedf Prophet also increase as he will boast on the
Day of Judgement for the increased number of Hieviers. After one’s death, one’s religion,
sons or daughters may pray for one.

Dead parents get the rewards of their godidrazand the prayers of his children. However,
they are not punished for the sins committed by @taldren. Allah says: “I will attach them to
their issues and they will suffer no loss owingtheir evil actions but their good deeds will
increase owing to the good deeds of their childiethe child should die before them, they will
draw their parents to paradise” (Al-Ghazali, 2001).
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Marriage brings peace and tranquility if &dl rules are adhered to strictly. A chaste and
religious wife helps her husband in cooking of fpsdreading of bed, cleansing of utensils and
other duties of livelihood. All these acts lesska tuties of a man and he has more time for
divine service.

The Functions of Marriage
Companionship and counselling of each other

One of the functions of marriage in Islam is compaship and counseling of each other. When
a man and a woman come together in marriage, they each other companionship, each
showing affection, care, understanding, toleragetds the other. It is through marriage that a
man becomes lawful for a woman and vice versas lalso through marriage that they are
permitted to have sexual relations. Extra-margtdtions are prohibited in the Holy Qam. Any
companionship that devoid of marriage must not lveyeexual relations. If it does, it is adultery
or fornication. Such is frowned at in the Holy Qu’ Allah says: “Do not come near adultery
(Q17:31). This leads to the second purpose of agerilntense mutual love and mutual concern
for each other (Q30:21) can be shown through ngeria

Sexual Satisfaction, Reduction of Tension and Rewds

When a man and a woman come together in marriagg, dre able to express their love and
attraction towards each other without committing #in of adultery. To put it differently,
marriage protects people from committing adulteryfarnication. Their private parts are thus
saved. Sexual passion is so strong in some mermtieatvife cannot satisfy them and so there is
provision of marrying four wives. Some of the comijoas had three or four wives and those
who took two wives were many. This protected theomf exercising their sexual urge in a
wrong way. Allah says: “It is made lawful for yoo have sexual relations with your wives on
the night of fasts. They aléas (i.e. body cover, garments, screen etc) for you ymd are
garments for them” (Q2:187). Through marriage, mmad woman are able to exercise sexual
urge to get rewards based on the Hadith of theltop

“O Messenger of Allah, the rich have taken awaytladl rewards.
They observe the prayer as we do, and they kedpsteas we do
and they giveladagah (charity) from their surplus riches”. Upon
this he (the Prophet) said: Has Allah not prescdbfer you (a
course) by following which you can also dadagah? Verily in
every taslih (i.e. saying subanallah) there is a’adaqah, every
takbr (i.e. saying Allahu Akbar) is aadagah, every tamid (i.e.
saying Allamdulillahi) is alJadaqgah, every talil(i.e. saying k&
ilaha illa llah) is a [ladagah, enjoining of good is @adaqah,
forbidding of evil is alladagah, and having sexual intercourse
with your wife is alJadagah. They (the Companions) said: “O
Messenger of Allah, is there reward for him whoisfegs his
sexual passion among us?” He said: “Tell me, ifviere to devote
it to something forbidden, would it not be a sin lois part?
Similarly, if he were to devote it to something fiawhe should
have reward (Muslim)”

36



Therefore, marriage provides an outlet forerelsing one’s sexual feelings without
committing sins. Sexually transmitted diseases,e rapomosexuality, pornography, gay,
lesbianism etc are likely to be eliminated or astereduced in a society that encourages
marriage of a man and a woman. This is also in Vit the Hadith of the Prophet which
encourages young men to get married with a vieloweering their gaze and guarding their
chastity.

The Continuance of the Human Race

Marriage is a lawful way of having children becaitsereates an environment that is conducive
for the wife during pregnancy and lactation. Cleldrcan get the best start-in life through
marriage. Parents have some duties to perform tisathe children. They are responsible for the
education and maintenance of their children. Tleailtent effect of having children through
marriage is to prevent ant-social behavioural pastesuch as armed robbery, corruption and
hooliganism. It is through Nikah that parents kntheir rights and obligations towards their
wards. If children are given a good foundation,gbeiety will be good for it. Another reason for
marriage to procreate for the continuance of thmdmrace is stated in the Qam. Allah says:
“And Allah has given you wives of your own kind,cahas given you, from your wives, sons
and grandsons, and has bestowed on you good mosisi” (Q16:72)

An Act of Ibadah

Marriage also assists a Muslim to perform anotbbemfof Ibadah. It is Ibadah to get married
because one has to endure the inconvenienciesnoihgotogether of two people who have
different backgrounds. Therefore, tolerance is viemgortant in marriage. The couple has to
tolerate each other. Otherwise, the marriage magkbafter a short period of consummation .
With tolerance, understanding and viewing marriagébadah, the marriage can be sustained for
life. The Prophet is reported to have said thatiéwa man marries, he has satisfied half of his
faith, so let him fear Allah regarding the remagimalf”.

Marriage gives a person other ways of ddingdah Some of them are patience at the
character and conduct of the wife, bearing the $tapdof the family members, doing good to the
family members, showing them the path of religiediicating the children and earning for them
lawful things. All these acts are consideredlaxiah However, one should not allow marriage
to divert one from the remembrance of God and floenpath of honesty and virtue.

The Islamic perspective of Marriage

As good as marriage in the life of human beingspaty not be generally compulsory for every
person if the Quenic verses (Q3:4 Q24:32) and the Prophetic tradticited earlier on
marriage are considered. For instance, the Proghegported to have said “Oh assembly of
young people: whoever of you has the means to suppwife, he should get married for this is
the best means of keeping the looks cast down aadlong the chastity and he who has not the
means let him keep fast, for this will act as cgin”.

Maliki jurists take it that marriage in itsigin is deemed to be recommended but for certain
reasons affecting certain individuals, it takeseotBhapes. Abu Hanifah and Imam Hanbali
jurists agree with Maliki jurists as to that. Batdm Shafie jurists deem marriage in its origin to
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be mubahi.e. supererogatory. Imam Dawood Al-Azhari deengriage to be obligatory (Abu
Zahra-ahwal Shakhsia 24).

Here are the views of Maliki jurists on this issue.

» Marriage becomes obligatory for a man who has gts®x desire and fears committing
illicit relations and has the means for it i.e. has the dower, strength and the
maintenance. For the woman, marriage is also dbligaf she is unable to earn her
living or she fears illicit relations.

* Marriage is forbidden for a man who can control $@th and has not the means for
marriage or has bad illness which will affect théver his expected offspring.

» Marriage is recommended (Sunnah) for the man wisodesire for sex but can control
himself, keep chastity and hopes to have offspring.

* Marriage ismuhz(] that is supererogatory for a man who can contnoiskif and does
not hope for offspring and marriage will not prevbim from performing his rituals.

» Marriage is condemned for a man who has no sexedasd at the same time marriage
will prevent him from performing his rituals.

The Prohibited Categories of Partners in Marriage

A Muslim may marry any other-Muslim according toet choice. However, Islam prohibits
marriage between certain categories of personsdordance with the Quanic injunctions.
Allah says:

“And marry not women whom your fathers married, eptcwhat
has already passed; indeed it was shameful and haisful, and
an evil way.

Forbidden to you( for marriage) are: your mothergpur

daughters, your sisters, your father’s sisters,ryoother’s sisters,
your brother’s daughters, your sister's daughteymur foster
mother who gave suck, your foster milk sucklingesss your
wives’ mothers, your step-daughters under your digship,

born of your wives to whom you have gone in — lbestet is no sin
on you if you have not gone in them (to marry tdaughters), the
wives of your sons who spring from your own loarg] two sisters
in wedlock at the same time, except for what hasqud verily,
Allah is Oft-Forgiving, Most Merciful.

Also (forbidden are) women already married excepbsé

(captives and slaves) whom your right hands possHsss has
Allah ordained for you. All others are lawful, pided you seek
(them in marriage) with mahr (bridal-money giventbg husband
to his wife at the time of marriage) from your peoly, desiring

chastity, not committing illegal sexual intercoyrse with those of
whom you have enjoyed sexual relations, give thein imahr as
prescribed; but if after a mahr is prescribed, yagree mutually
(to give more), there is no sin on you. Surelyalhlis Ever-All-

Knowing, All-Wise.”(Q4: 22-24)
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“And do not marry al-mushriit (idolatresses etc.) till they believe
(worship Allah alone). And indeed a slave woman Wwéleves is
better than a (free) Mushrikah (idolatress etc)emuhough she
pleases you. And give not (your daughters) in ragei to al-
mushrikun till they believe (in Allah alone) andilg a believing
slave is better than a (free) mushrik (idolaten, egven though he
pleases you. Those (al-mushrikun) invite you toRine, but Allah
invites (you) to Paradise and Forgiveness by Hiavieg and makes
His Ayat (proofs, evidences, verses, lessons, signs,atemeletc)
clear to mankind that they may remember” (Q2:221).

A Muslim should not marry the above-mentiomaaimen. In the same vein, the equivalent
prohibitions are applicable to females towards sa®r instance, in the Qaric verse quoted
above, a man must not marry his daughter. In theeseein, a daughter must not marry her
father. From the quotations, there are permanedtteamporary prohibitions. As regards the
permanent prohibition, 13 females are prohibitedmamently while 7 are prohibited
temporarily. Those in the second group are

* Marriage to sisters at the same time. But if oresdor is divorced, one can marry the
other.

» Marriage to a woman already married is forbiddérshle divorces her husband or her
husband dies, one can marry her.

* Anidolatress should not be married. However, & ahcepts Islam, she can be married

* A woman cannot marry a non-Muslim man. But if heegts Islam, a Muslim woman
can marry him.

» Marriage to a fifth wife when four wives are sulisig is prohibited. If one dies or is
divorced, one can replace the dead or the divongddanother wife if there is the need
for her.

* A woman iniddah (waiting period) should not be married

* A woman inlhram performing hajj should not be married. But whea §hishes the rites
of Hajj, she can be married.

It could be inferred from the explanation dhd verses quoted that the prohibition is due to
the reasons of blood (consanguinity) relations,tei@ge, marriage affinity, morality and
religious differences.

Tahll is a temporary marriage whereby a woman divorhegettimes by a previous husband
is married temporarily with a view to divorcing Hater so that she may return to her husband. If
a woman is divorced three times, her husband cataket her as his wife until she marries
another man. It is when the woman is divorced mglly and without external forces that her first
husband can marry her. Some people induldgeaimi to arrange a false marriage so as to avoid
the injunction. This is prohibited and the Proptetsed the man who marries a woman for that
purpose and the man for whom it is done. (Ahmadaaridrmidh)

Other forbidden type of marriage msut‘ah i.e. temporary marriage. This marriage is
contracted for a specified limited period. It waparted by Ali that the Prophet forbade mut‘ah
(temporary marriage) and eating the flesh of theekiic donkey on the day of the conquest of
khaybar (Saheeh Muslim).
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Conditions for the validity of marriage
The Islamic requirements for the validity of magesare as follows:

Tarad' (Mutual consent of the couple) is the first coratiti There must bgghah(forms) before
contracting a valid Islamic marriage. The propd8kdb) and consentguhil) syl 5 J sl

must be made on the free consent of the contragtares. Consent obtained by fraud or
coercion invalidates the marriage. Both proposdl arteptance are made in the presence of two
males or one male and two female witnesses. ltased for guardians to make such proposals
on behalf of minors and persons of unsound mincerdg can be made to perform these roles.
However, they must be sane and adults. They mast adt within the scope of the authority
given to them. In Islam, offerI{ab) and acceptance can be conveyed by words, wrigesture

or indication, conduct (e.g. smiling, etc). No dpeform is prescribed. Whatever form is used
must be understandable by the parties.

Mahr (marriage gift)

Mabhr is a way of honouring a woman at the time of harrrage with a gift. This reflects the
husband’s respect for her and it also shows hizesindesire for partnership with her throughout
life. Mahr can be specified or named at the time of the aohtThere is no minimum or
maximummabhr. It is left to circumstance, custom and capacitghe husband. This assertion
can be inferred from the following Qariic verse and the prophetic traditions. When Umadt

to limit mahrto 400 dirhams, a Quraysh woman reacted agaiasitand reading Q4:20 where
Allah says: “But if you decide to take one wifeptace of another, even if you have given the
wife you put away a talent of gold as her marripgetion, take not the least bit of it back?”
Immediately Umar withdrew his stand and admittesl éniror. The following are some of the
things used asyahrduring the time of the Prophet:

*

% The Prophet gave some of his wives around 500 mishend others were given less when
circumstances were difficult.

+ Abdur-Rahman b. Awf informed the Prophet that he dngen a piece of gold that has the
weight of a date stone asahr. The Prophet prayed for him.

The Prophet also prayed for a woman who acceppedr @f shoes asmahr.

The conversion of Abu Talhah into Islam was usedMaér for Umm Sulaym. When
Abu Talhah proposed to Umm Sulaym, she said, “Bgtlsomeone like you would not
be refused, but you arekafir (an unbeliever) and | am a Muslim, and it is ratful for
me to marry you. If you should accept Islam, thatild be mymahr, and | would not ask
of you anything else”. So he became a Muslim arad Was hemahr. Abu Talhah
proved to be sincere in his conversion and fougtit the Prophet in numerous battles.

+«+_ Teaching the Qu&h to a wife-to-be can be used @ahr. It was narrated that a man
wishing to marry was told by the Prophet to go i® family if he could see what he
could give agmahr even if only an iron ring, when the man returnedsaid: “No by
Allah, | did not find anything, even an iron rinBut here is my waist wrapper? The
Prophet said: “If you wear it, there is nothingiobn her, and if she wears it there is
nothing of it on you: so he sat for a long time #meh got up to depart. The Prophet said:
“What do you have memorised of the Cum?” He replied, “Surah so-and-so,”
enumerating the surahs. The Prophet said: “Go fiave married you to her for what you

L)

*
0.0

3

S

40



know of the Qurin”. And in another narration, “so teach her somett@ Quran”
(Bukhar and Muslim).

+« Ali married Fatimah, daughter of the Prophet wiith $word-shattering coat of mail

The corollary of these different formsm&hris thatmahr should be simple and affordable.
The Prophet is reported to have said. “The bestiayg is the easiest, and the best marriage gift
is the easiest”. It is allowed to defer the payma&nahrif a man is in a financial difficulty. It
then becomes a debt upon him which must be paltetoeven after divorce or death of her
husband.

It must be mentioned that this essential espé contract of Islamic marriagena Ir
(Dower) i.e. the gift given to the bride is maintyeant for the bride. It is not her parents’ gift.
Giving the bride’s parents goods and property retpeeby them as ma Ir i.e. dower before
they could give their children in marriage as psstt in Nigeria is not one of the conditions of
Islamic marriage. This practice is common in thetem part of the country. In fact, tQeir'an
allows the bride to forego her right to dower ieskishes and the marriage is still valid (Q4:4).

Ui e Uiath 5 518 L A ¢ (50 81 (s () Al (hgilBa L) | 6T

Waliyy (Marriage Guardianship)

Thewaliyy may be the lady’s fathers or any other man appdibly the bride’s family. He is to
give the lady or the woman in marriage. The @ur{Q4:25) states: “Marry them with the
permission of their people”. Guardianship is a é¢ool for the validity of a marriage contract as
stated in many Hadiths. The Prophet said: “Thereoignarriage except through a guardian”;
“There is no marriage except with a guardian anol Wwitnesses”; “There is no marriage except
through a guardian, and the rulers is the guardfanne who has no guardian”; “Any women
who married without the permission of her guardiaer marriage is invalid, her marriage is
invalid, her marriage is invalid”. It is believedat the guardian is in the best position to guide,
advise and protect her interest. The guardianheilable to assess the man’s character and other
things. He should not prevent her when she hasdf@usuitable suitor out of his own selfish
interest.

Witnesses

The marriage must be witnessed by at least two rsdigble male witnesses. Witnessing of the
words of initiation by one party and acceptancetiy other during the same meeting is a
condition for the validity of the marriage in Islaifhe withesses must be of age, sound in mind
and must actually be present. They must hear addrstand the words of the contract.

Walimah (wedding meal)

The walimah (wedding meal) is not obligatory but strongly recoended. When making
walimah extravagance, waste and showing off must be adolWatmahis done to make the
conclusion of a marriage contract known to the jgubh contrast to unlawful relationships
which are usually concealed. The husband’s meatesrdime the extent okalimah However,
care must be taken to avoid extravagance. Invieélsewalimahmust attend unless they have
genuine excuses not to go. The Prophet is reptwthdve said; “When one of you is invited to a
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walimah he should attend it. Whoever does not resportig¢danvitation has disobeyed Allah
and His messenger. If he should be fasting, letihimake blessings, and if he is not, let him eat”
(Bukhari and Muslim). Such genuine excuses inckidkness, exclusion of poor people, gossip,
serving of unlawful food or drinks etc.

The Prophet directed Abdul Rahman ibn Awf to skdag a goat on the occasion of his
marriage. The Prophet himself made a feast on ehtfe occasions of his marriage. Once he
slaughtered a goat and on another occasion he thadiast with two “muds” (handful) of
barley to guide the Muslim to act according to ttHigancial ability.

Rights of Husband and Wife

A wife must recognise her husband’s position ohatity and behave well to him. The wife
must be obedient to her husband in all that iséad does not involve disobedience to Allah and
His messenger. She should not allow a person redvamal dislikes to enter her husband’s house
even if he or she should be among the wife’s nedati The husband has the right to discipline
the wife for her deliberate disobedience or rebelkgainst the husband. However, the discipline
must be within the framework of Sifah as stated in the Qari.

She is entitled tmahr. It is her property, not her parent’s propertye $ entitled to good
and lawful food, clothing, housing, medication irogeration. She must be treated well. The
husband must be kind to her and considerate fofeleéings.

The husband needs to be just and equitabengrhis wives if they are more than one.
Equality in provisions, in time spent with eachdafair treatment is within the husband’s
capacity. However, it does not include equalityferlings towards them. This is because it is
impossible to have the same feelings for them duthé¢ir different behaviours as we cannot
have the same feelings for all our children. Butmuegst provide for all our children and wives
equally in things that are within our power.

The wife is entitled to education and guidaparticularly religious education so that she can
fulfil her duties to Allah and this will prevent hom unlawful behaviours. The husband should
not be negligent in this regard otherwise he i®antable to Allah in this regard. She is entitled
to protection of her person and reputation fromrhaf any kind.

Polygamy

Polygamy means having more than two spouses cantlyr A man who has more than two
wives at the same time is practising polygamy whibdyandry is for a woman who has more
than two husbands at the same time. It means arpewho practises either polygamy or
polyandry has more than two spouses at the samee timislam, polygamy is limited to the
maximum of four with certain condition while polydny is completely forbidden. Monogamy
refers to-a person that has only one spouse wig@nty means having two spouses. Islam
allows monogamy, bigamy and polygamy (having m&wa@nttwo wives at a time) on certain
conditions. Polygamy practised by a man is allowedhe sense that it corresponds with the
biological nature of human beings. This is becausgan can father a great number of offspring.
It is not possible for a woman to carry more thae pregnancy at a time. Allah says.

Although Islam allows polygamy for a manijsitwith certain conditions. In the pre-Islamic
Arabia period, men married as many wives as theydcd he Holy Qurin then brought a legal
limitation of four on the number of wives a perszam have at the same time.
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“And if you fear that you shall not be able to deatily with the orphan-girls, then marry many
other women of your choice, two, three, or four Buou fear you shall not be able to deal
justily (with them), then marry one or (the capswend the slaves) that your right hands possess.
That is nearer to prevent you from doing injusti¢@4:3). Justice is emphasised in the above-
mentioned verse. The justice required of a hushawthg more than a wife is in respect of time,
feeding, clothing, accommodation and other thirigg fire within his capacity. As regards his
feeling and love, it is not possible for him to gistice for one that has more than one wife as
enumerated in the Qun.Allah says: “You will never be able to do perfgastice between
wives even if it is your ardent desire, so do mafine too much to one of them (by giving her
more of your time and provision) so as to leave dtteer hanging (i.e. neither divorced nor
married). And if you do justice, and do all thatight and fear Allah by keeping away from all
that is wrong then Allah is Ever Oft-Forgiving, Mdderciful” (Q4:129).

The reason for this many not be far-fetchHdueir behaviours can not be the same. One wife
may be caring, kind, loving and show concern. Shg be ready to bear with the husband in all
situations. The others may lack these virtuess,lttherefore, natural to have more feelings
towards the former than the latter. Despite théeddhces in their behavior, the Qam’warns
man not to abandon one totally or neglect herhig tappens, the abandoned wife will feel
unwanted and unhappy. He should manage the aiffiagisch a way that none will feel dejected,
neglected and unwanted. Man should put in mindathgce of the Prophet when dealing with
his wives. He said: “Whoever, marries more than wife and does not maintain justice among
his wives shall be raised paralysed on the Last' DEye greatest reason is that it is allowed in
the Quran by Allah but with caution and conditions as expdad earlier.

It should be mentioned that if a man marnese than one wife, all the children born by all
the wives will have a clear identity of the fatherd the respective mother that produced the
child. The reverse is not the case. That is if anao is allowed to marry more than one husband,
it will be difficult to identify the actual fatheahough the mother may be clearly known. To avoid
this confusion a woman is not allowed to marry ntbien one husband.

In addition, there are more women than meaunsociety. If polygamy is not allowed for
man, it means some women will be without husbandthErmore, problems which may not
allow the first wife to perform her roles may ariseher. Such problems include barrenness,
serious illness, mental illness and lower libidbkeTsympathy of the husband is desirable. He
doesn’t have to send one out in order to take @&nadthher place. Islam says he should keep
them.

Even during wartime, widows, unmarried youmegn etc that are left would be taken care of
through polygamy. Through polygamy, they can bereat for, protected and made to enjoy the
satisfactions of family life and children. It issalto curb the sexual evil which is common. Most
of the people keep innumerable concubines. A soiuto this problem is necessary and
polygamy provides the answer. Thus, adultery isvemeed. Under these circumstances
practising monogamy is unjust. Concubinage is @gsxual connection with a female who do
not hold the legal status of a wife. In other workiseping a woman in the position of a wife
without marrying her is un-Islamic.

43



Recent Approach to Marriage

The father as well as mother should be choosy weynwant to come together as husband and
wife. To choose a good partner that can raise lineas well as well-behaved children is an
important duty of every man and woman. In fact, fthe qualities the Prophet mentioned must
be taken into consideration. For sons to be goodansaid a father should marry a good mother.
A father should avoid a woman whose defects cagcttheir children in terms of health and
character and this is because a defect in a fathex mother can make the son defective
(Tambihul Gafileen p. 46-47).

To give credence to this issue, the Proghegported to have said: “make a careful choice of
where to drop your sperm because “genes” pass fiements to offsprings (Minhajul Muslim p.
92)". Therefore, the recent approach to marriaggotdor genotype before the solemnization of
marriage is Islamic based on the Hadith of the Retp

Summary
In this lecture, | have examined marriage (nikaby¥ the Islamic perspective. Functions| of
marriage in Islam such as companionship, sexuéfaetion, the continuity of human race
and divine service are discussed fully. Marriageasipulsory for some people while it is not
for others. It is even prohibited for some peophdl these issues were discussed fully in this
lecture. The prohibited categories of partners iarriage in Islam the conditions for the
validity of Islamic marriage, polygamy and the tfiglof both husband and wife are fully
examined and discussed.

Post-Test

Definenika[ ] and its functions in Islam

What are the views of Maliki jurists on marriage?

Mention 10 of the women that are forbidden in nayei in Islam.

List and explain with examples where necessary dieditions for the validity of
marriage in Islam.

Discuss polygamy in Islam and the rights of hushamadl wife.

PN

o

References
Karim, M. (2001)Ihya Ulumiddinvol.ii. chapter 2. New Delhi: Yassar Publishers
Ambali M.A. (1998)The Practice of Muslim Family Lawaria: Tamaza

Khurshid Ahmad (1977)Towards Understandiing IslamLahore: American Trust
Publications.

Al-kays, M. I. (1991)Morals and Manners in Islarbeicester: The Islamic Foundation
Ali, M.M. (1986) The Religion of IslatrNew Delhi: Taj Company 1-5

Muhammad Muhsin KharSahih al-Bukhari Arabic-Englisi/olume vii. Beirut: Dar al-
Arabia

Doi, A. I. 1984.Shat'ah (The Islamic Law). London: Ta Ha Publishers

44



LECTURE SEVEN

Modern Reforms Concerning Marriage

Introduction

In this lecture you will learn the reforms introgdcinto Islamic ways of marriage by the
modernists. They allow what is prohibited in Islamiarriage and prohibit what is allowed. In
this lecture, we shall examine their reforms inagreuch as polygamy and marriage with non-
Muslims in the light of the Quzh and the Sunnah.

Objectives
At the end of this lecture, you should be able to:

1. mention some reforms introduced into Islamic mageia

2. understand the stand of Islam as regards marriggenan-Muslims.

3. mention some Muslim countries and the reformsweat introduced into Islamic
marriage in those countries.

Pre-Test

1. List three of the modern reforms concerning magiag
2. Can apostasy bring to an end Islamic marriage?

3. Is it allowed for a Muslim to marry a non-Muslim?

4. Discuss marriage with Sabian.

CONTENT
The modernist view on polygamy

The modernists consider some provisions containgde Qurin and Hadith to be outdated and
outmoded. They believe that they are not relevardur time. The belief that the provisions of
Islamic jurisprudence are permanent in nature @mplication is disregarded by them. The elites
in the Muslim countries also imbibed this doctrivéestern pattern of life has influenced the
teaching of Islam to the extent that anything tisahot in line with it is tagged uncivilized,
barbaric and the like. When the imperialists coméhe Muslim countries, they tried to change,
modify and remove so many Islamic practices. Theslviu scholars who were educated in
Europe have been brain washed to the extent tagtsie many things wrong in some aspects of
the teachings of the Qari.

We have said that the Stan does not oppose limited polygamy (polygyny)allows it
with certain conditions. One of these provisionfieved to be outmoded is polygamy. They
consider polygamy to be a barbarous provision wkhabuld not be utilized. To them, polygamy
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is impracticable in this modern age because it sm¢sonform to the so-called western pattern
of life. They introduced un-Islamic restrictions palygamy.

In Syria, Syrian law on personal status Decre 59 article 17 made the prior permission of
the court a condition before a person can marryentizain one wife. The court would determine
the ability of the husband to do justice between ¢h-wives. If the court is satisfied, the man
would be given the permission. However, the deteation is neither feasible nor possible. They
all know it would be difficult for any man to gebuwrt injunction in his favour because of the
impossibility of determining the capability of tiheisband as regards justice. This is an indirect
way of prohibiting polygamy that is allowed by Allalt was in Syria that the law reforms started
in 1952 before it extended to other Muslim coustri€¢hese countries have gone against the
Quran and the Sunnah.

Another condition is that there must be sdaveful benefits in the polygamous marriage
before it can be allowed (as in Iraq law). Thiglso not possible to know because the marriage
has not come into existence. This reason showslikatnodernists wanted at all cost to forbid
polygamy. The same provision against polygamy igaiaed in the Irag Law of personal status
of 1959, article 3 (IV), the Malaysian law secti®¥ the Iranian law etc.

Another argument of the modernist is that @he’'an (Q4: 129) states clearly that it is not
possible for a person to do justice no matter hoe a@esires to do so. They therefore, concluded
that it is an express injunction against polygaimy.put it simply, they believed that the verse
prohibits it entirely because to them it is impbssito be just between wives.

In Turkey, polygamy is forbidden and the d¢osrempowered to declare the polygamous
marriage invalid and dissolved without an exceptiOne has to dissolve the first wife before
one takes the second wife according to the pravigidne Turkish Family Law 1951 of Cyprus).
The same thing applies in the Tunisia code of paisstatus of 1956. In fact, in virtually all the
mentioned countries, there are legal penaltiea fogrson that marries more than one wife.

In Tunisia, no one dare marry more than oife.Wolygamy was totally prohibited by the
Tunisian code of personal status. It states “Pahygas forbidden”. Any person who, having
entered into a bond of marriage contracts anotharriage before the dissolution of the
preceding one, is liable to.one year’s imprisonnaatt to a fine (Act 18).

In Pakistan, the Arbitration council needspermit the taking of the second wife on the
necessity and justification. The consent of thestaxy wife was a necessity except in cases of
insanity, physical infirmity or sterility. If a pson should take a second wife without fulfilling
these conditions, he would be imprisoned for orag ge be asked to pay a fine up to RS 5000 or
both. If themahrwas deferred, he was required to pay it immedidiefpre he could be allowed
to take a second wife based on the approval otth@cil. The existing wife after receiving her
deferredmahrhad the right to get divorce. The reformer waitedrhore than 1400 years before
they could deem it necessary to prohibit polygaihye Sharah law of polygamy has not been
tampered or reformed by the modernists in Saudbidrassome countries in East Africa, West
Africa and Asia.

The modernists do not consider Q4: 3 as ahexhortation but it is regarded by them as a
legal condition precedent to polygamy. Since inmphtteatment is not possible, marrying more
than one wife is prohibited.

If polygamy was not allowed, the Prophet and tbeganions would not have practised it
during their lifetime. Cases from polygamous homese brought to him and he found solutions
to them. He dissolved some marriages that werewwkable. There was no Hadith that
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prohibited polygamy. Polygamy was not forbiddentiy Umayyad and Abbasid dynasties. The
founders and leaders of the four schools of Islgmnisprudence did not forbid polygamy but
found solutions to the problems arising out of galyous union.

It is only the QuEn that allows both monogamy and polygamy (Polygy®gxiptures such
as the Vedas, the Ramayan, the Mahabharat, thea,Giet Talmud and the Bible preach
polygamy (Polygyny). No restriction to the numbémaves a man can have in all these books
i.e. one can marry as many as one wishes. Fomeestia Judaism polygyny is permitted for it is
stated in Talmudic law (the Holy Book of Jews) tAdtraham had three wives; Solomon had
hundreds of wives etc. It was Rabbi Gershom berudeh (960 CE to 1030CE) that issued edict
against polygyny. The early Christian men were piéechto marry as many wives as they could
because there is no restriction on the number wésva man can have in the Bible. It was only a
few centuries ago that Christian church, the Hiadd others restricted the number of wives a
man can have to one.

Islam allows polygamy (polygamy) as containedQ4:3. This is the chief reason for its
permissibility because Allah who created us knowsnore than we know ourselves. The @ur’
however puts an upper limit for polygamy. The issaghaving scores of wives or hundreds of
wives are restricted to the maximum of four.

Furthermore, during the pediatric age, treee more deaths among males than the females
because the latter has more immunity than the for#efemale child can fight germs and
diseases better than the male child. Virtuallyeirery country, there are more females than
males. Even during wars, more men are killed aspewed to women. The implication of this is
that females would be in abundance. There arefaiser widowers in the world than widows.
This implies that females are more than males. doumtry such as India where males are more
than females, it is due to the high rate of fenwafl@nticide in the country because more than one
million female foetuses are aborted every year. tA@o point in support of the view that
marriageable females are more than males is theessef gay. In many countries women
outnumber men because a large number of the malelgion are sodomites especially in the
United States of America, the United Kingdom, GamgaRussia to mention but a few. If every
man is then restricted compulsorily without thevathnce of marrying more than one wife with
certain reasons, the resultant effect of this & thany women who are interested in getting
married to men would not be able to get husbands.

The two options that such women can takea@marry a man who already has a wife or to
remain unmarried. The latter is dangerous becausaimmarried women would exercise their
sex instinct which Allah implanted in every womama wrong way as a prostitute. Therefore,
Islam answers the call of nature affirmatively, twits insistence on the family as the best
safeguard of public virtue, and its asseveratiat this the only right and legitimate way. The
Quran says (Q16:72): “God has made mates for you of poen nature and made for you of
them children and grandchildren and posterity, pravided for you sustenance of the best. Are
they then going to believe in vain things and rogbateful for God’s favour”.

We have said that Islam allows polygamy with certedbnditions. We have also said justice
should be done to all the wives in the areas otheolg, feeding, accommodation and
companionship. What the husband needs to do isotdde his wives equal treatment according
to his means. The Prophet and his companions didcaodemn polygamy. They neither
outlawed it nor discouraged any Muslim who had m@ason or the other to marry more than one

47



wife. They too married more than one wife. Theyd ldeautiful examples on how a person
wishes to practise polygamy should follow. Some ganions had more than four wives.

The misuse of polygamy can be correcteds hat peculiar to polygamy. Other aspects of
law are also being misused. If there is a misugeskould find solutions to the problems. It is
not the right solution to cancel what Allah allowsiposing a fine or imprisoning a person
intending to practise an aspect of the @uiis a violation of the Shaah. It is not likely that the
consent of the existing wife would be gotten coesity the very jealous nature of women. By
asking a man intending to practise polygamy to seeskibsisting wife’s consent is an indirect
way of prohibiting what Allah allows.

The likely resultant effects of suppressingan’s desire to take a second wife are adultery,
concubinage and prostitution. Despite the prolahitof polygamy by some churches, some
staunch members are said to be polygamists; agchtitetheir wives have not been ejected from
the fold. Man is a natural polygamous. The effdcbanning polygamy is seen in the Catholic
church losing some of its members who cannot enduweogamy. Many go to protestant
churches, Africa churches and others that accomtadtia issue of polygamy. This is because
they are silent on the issue. Their silence meeaospance.

In Africa, polygamy is recognised. In fadtis a measure of success in life and a sign of
wealth and nobility. Polygamy is practised in ariraited way for religious as well as socio-
economic reason. Whether one is a Christian, Muslma member of an African church,
polygamy is an established attitude and is not lajioes question but a traditional and
sociological one in Africa. Polygamy was an essi#d practice among all the early Biblical
and Quranic prophets. It was extended to the time of tlewpet Mohammad.

Most of the reasons given for polygamy wesereligious. Many Muslims thought that they
should marry as many as possible. This shows acates that even for the Muslims, polygamy
is not a religious affair so much as a traditiomctice. They married more wives according to
the Yoruba custom. Throughout early history uph®e time of the Prophet, there was no limit
imposed on limitless polygamy. The Prophet wasfitlsé person to limit it to four wives on the
condition that there was equal justice to all afrth After the Qu#nic limitation was revealed
restricting the system of limitless polygamy, it ashistorical fact that the Prophet did not
contract any other marriages.

In the west, monogamy is a blended massastipution. The implication of this is that they
pretended to be practising monogamy when in adagalthey are practising polygamy without
responsibility. The account of Dr. Annie Besan gitiee full picture:

In the words of Mrs. Annie Besant, a founder membgr
Theosophical Society, Madras, India in her bookfe'Land

Teachings of Mohammed' writes: “There is pretendezhogamy
in West, but it is really polygamy without respdildy; the

mistress is cast off when the man is weary of &ed, she sinks
gradually as the "woman of street’, for the firstvér has no
responsibility for her future. She is hundred tinvesrse of than
the sheltered wife and mother in polygamous home. Sée
thousands of miserable women who crowd the stifeWestern
countries during the night. We must surely feet thdoes not lie
within the Western mouth to reproach Islam for galpy. It is
better for woman, happier for woman, more respdetator
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woman, to live in polygamy, united to one man onith
legitimate child in her arm, surrounded with respdtan to be
seduced and cast off in the street, perhaps withllagitimate
child outside the pale of Law”.

This is hypocrisy and more degrading thamétéd polygamy. The Shaah is the most just
law. Christian countries make a great show of manog but actually they practise polygamy.
The part which mistresses play in western socetgo obvious to be mentioned. In this respect,
Islam is a fundamentally honest religion.

A person practising polygamy undertakes &upport and full paternal responsibility in
respect of the children of all his wives. Man idygamous by instinct. No woman wants her
husband to take a permanent rival to herself teeshis bed, but the alternative of divorce or
illicit sex are far worse evils. Most women hereays wanted and still do want the security of a
legal husband and family. It is easier to shareusband when it is an established publicly
recognised practice than when it is carried onetcalong with attempts to deceive the first
wife.

The modernists believe that if a man is aldwo marry more than one wife, a woman
should also be allowed to have more than one hdsbahat she can also have a variety of sex.
It should be borne in mind that men and women gtelein Islam but not identical. Allah gave
them different capabilities and different respoilsies and created sex differences. It is possible
to identify the father and the mother if a man hese than one wife. It is no easily possible to
identify the father of a child whose mother has enitvan one husband. Before the father can be
identified, the three would be made to pass throggyhetic testing. The human error cannot be
ruled out totally from using this method of ideid#tion. The children of this type of marriage
undergo severe mental trauma and disturbancesesith of putting them through this type of
test.

Man can perform his duties as a husband tes$p@iving several wives. If a woman has
several husbands and they are having extra-maeialthe tendency to be infected with sexually
transmitted diseases is high. If one of the husbamduld be infected, he would pass it to the
wife, and the wife in turn get other husbands itddceven if others do not have extra-marital
sex. However this is ‘not possible with a man havirgre than one wife if all of them do not
have extra-marital sex.

Apostasy

The reform of the modernists as regards apostasythst it cannot bring to an end a valid

Islamic marriage. To put it simply, if either thafevor the husband should change to other
religion other than Islam, the modernists believat the marriage is still valid and continues.
Conversion of either of the couple to another refigs not enough ground to dissolve a valid
Islamic marriage. An example of this is containedhe Indian Anglo-Mohammedan law of the

Act 1939 and the Muslim Family Law Ordinance of 196

The Holy Quin states categorically that a Muslim man should metry a polytheist
woman (Q2:221).
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And do not marry Al-Mushrikat (idolatresses, etil)they believe

(worship Allah Alone). And indeed a slave woman Wwéleves is

better than a (free) Mushrikah (idolatress, eteyen though she

pleases you. And give not (your daughters) in rageito Al-

Mushrikan till they believe (in Alldh Alone) andrilyg a believing

slave is better than a (free) Mushrik (idolateG.gteven though he

pleases you. Those (Al-Mushrikdn) invite you toRine, but Allah

invites (you) to Paradise and Forgiveness by Hiavieg and makes

His Ayat (proofs, evidences, verses, lessons, sigvelations,

etc.) clear to mankind that they may remember.

This is against the stand of the modernigte so-called reformers believed that marriage of
Muslims with non-Muslims is valid and it can contereven after the latter renounces the
Religion of Islam.

Marriage with non-Muslims

The modernist allows what is prohibited in Islammarriage. They allow Muslim women to
marry non-Muslims. An example is the Turkish Fanligw of 1951. The reformers are also
silent about the marriage of Muslim men with nondlfim women who are polytheists. Muslim
men can only marry Muslim women or womenAdflul kitabh Women who are nahlul kitab
must not be married. The reformers did not seehamytbad in a Muslim man marrying either a
polytheist or a non-Muslim of other religion otlibanAhlul kitah

During the lifetime of the Prophet, the Prepliorbade his companions from marrying
polytheist women. An example is the case of a Muskilled Kannaz Ibn Hasin al-Ghanawi who
was in love with Anag, a polytheist woman and wdrtemarry her but the Prophet forbade him
from marrying her. This is because the relationtwadband and wife are not only sexual, but
also spiritual. A Muslim should not enter such armage with non-Muslims in the name of
liberalism or modernity or the so-called civilizati Marriage with a woman of the people of the
Book (Ahlu-kitab is permitted in Islam (Q5:6) i.e. marriage witwdsh and Christian women is
allowed.

If one knows that if one marries women of ge®ple of the book and one can keep one’s
children immune from the influence of their motheyee can enter such a marriage. Otherwise
one should avoid it because there are one thousagicone Muslim women without husbands.
The companions who married non-Muslims had the ssarg strength of character to prevent
their non-Muslim wives to convert their childrertarother religions. Their children maintained
the religion of Islam. Abdullah b. Umar consideK€dristian women as polytheist because they
say that their Lord is Isa (Jesus) when he is kaéraant of Allah. There are some practices that
Jewish woman or Christian women do that a Musliousth not do. Some Christians bow down
for the statue of Mary. Some Jewish or Christiaim&n can sip or drink alcoholic drinks. They
can also pray to Jesus. Jesus is even considetbeiasaviour. If a Muslim should do any of
those mentioned things, he is a polytheist. Theegf@ Muslim must think twice before marrying
this category of wives.
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Marriage with Sabian

Magian women is allowed because they are regarsl@dhbkitab (people of the book). There are
various reports on this tribe. It was believed bgns that they live in the vicinity of Mosul while
some believed they live in the vicinity of Irag. e believed they read the Psalm of David.
Therefore, they arAhlu kitah Some believed that they fast for thirty daysythelieve in Allah
and some prophets; they pray five times a day; 88y with their mouths, il aha illa llah
(there is no god but Allah) to mention but a fewwdfat they do. They are mentioned in the
Qur’an (Q5:69).
Blla Jao s AU ally allly Cal Cra s sballly o siially 153 £y 1 g5l cdl
Gt pb Uy sle isa
“Surely, those who believe (in the Oneness of Bllié His Messenger Muhammad SAW
and all that was revealed to him from Allah), thedeo are the Jews and the Sabians and the

Christians, - whosoever believed in Allah and tlastLDay, and worked righteousness, on them
shall be no fear, nor shall they grieve”.

Based on these account, a Muslim may marry a Satmanan.

As regards the wish of the reformer to allgwslim women to marry non-Muslim men, the
Quran categorically forbids such a marriage. It say60Q0. The Quénic verse speaks for
itself as regards the prohibition of Muslim womemrnying non-Muslims. The believers are
warned not to send back to the unbelievers thee\aalj women. They are prohibited from
marrying non-believing men. Some polytheistic ritegre performed in consultation of
marriages. ltems such as cola-nut, honey, suga-@digator, pepper, alcoholic drinks etc were
used to invoke the spirit of ancestral gods andlgeses in order to make the couple productive
and have a happy married life.

Tabanni adoption (Q33:4-5)

The modernists also allow what Islam prohibits aive-versa. Adopted child does not have the
status of a natural son or daughter. The modero@tsidered the adopted child to be unlawful
for a person to engage in marriage because they dlavated them to the status of a natural son
or daughter. An example is contained in the Turkzgide. The reformers twisted the
Shar‘ahorder to accommodate their wishes and desires.
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Allah has not put for any man two hearts inside bbosly. Neither
has He made your wives whom you declare to be ke

mothers' backs, your real mothers. [AzZihar is Haging of a
husband to his wife, "You are to me like the bdakymother" i.e.
You are unlawful for me to approach.], nor has Hade your
adopted sons your real sons. That is but your spywth your
mouths. But Allah says the truth, and He guidethéo(Right) Way
(Q33:4).Call them (adopted sons) by (the nameghafy fathers,
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that is more just with Allah. But if you know nobeir father's
(names, call them) your brothers in faith and Maudn (your
freed slaves). And there is no sin on you if yokena mistake
therein, except in regard to what your hearts daigtely intend.
And Allah is Ever OftForgiving, Most Merciful (Q%3:

Summary
In this lecture, | have discussed modern reformaceming marriage. The reformers
considered polygamy to be prohibited. Howevegnst law allows limited polygyny. They
also considered adopted child to be unlawful fesason to engage in marriage. Islam does
not give adopted child the status of natural sodaarghter. Therefore, it is allowed to engage
adopted child in marriage. Apostasy renders &mis marriage invalid. The modernists
believed the marriage is still valid. A Muslim shd not marry a non-Muslim. This is against
the stand of the reformers. Marriage with Sabglawful because they do all what a Muslim
does and refrain from all what a Muslim avoids.

Post-Test

1. Mention 4 of the Muslim countries the imperialistsanged, modified and removed
Islamic practices.

Discuss the reforms introduced into Islamic pragim 4 of the Muslim countries.

Islam allows polygyny but places some restrictioBsscuss.

Write Q4:3 and Q4:129 in either Arabic or Englistdtaomment fully on them.

In what areas is a husband must do justice betWisaenives.

Can apostasy render invalid an Islamic marriage?

Muslims are not allowed to marry non-Muslims. Coemtn

Is marriage of a Muslim with Sabian allowed?

ONoGORWN
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LECTURE EIGHT

Divorce in Islam, Modern Reforms concerning Divorceand
the Islamic Perspective

Introduction

This lecture will introduce you to divorcgalaq) in Islam, the modern reforms and the Islamic
perspective.

Objectives
At the end of this lecture, you should be able to:
1. mention various ways by which marriage can be dtiissoin Islam

2. understand very well different terminologies use dssolution of marriage in Islamic
law.

3. explain both revocable divorce and irrevocable digo
4. enumerate the modernists’ reforms and the Islamisgective on divorce.

Pre-Test

1. Mention some terminologies used for dissolutiomafriage in Islam.

2. Discuss 5 of the ways by which marriage is dissbivelslam.

3. A unilateral divorce which the Shah allows is prohibited in some Muslim countries.
Comment

CONTENT

Divorce which is reluctantly allowed in Islam isweord use for the cessation of a marriage
contract. Spouses are encouraged to stay togethkfef and they are to consider marriage as a
strong covenant which must be guided jealously. &élew, if they cannot live together in peace
and harmony, they are not forced to stay marriezboRciliation must be done to keep them
together if there is a dispute between the spoukésfails or is impossible, Islam reluctantly
allows it. There are various ways by which marriaga be dissolved in Islam and different
terminologies are used for dissolution of marriagkslamic law.
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Divorce at the instance of the husband (alaq)

When a husband wishes to divorce his wife, he prooes’ lalag when the wife is not doing her
menstruation. Immediately, the word is pronoundkd,wife starts heiddah period of about 3
months in her husband’s house or any agreed plduwe.husband will be responsible for her
feeding, clothing and shelter as usual. One ofrdasons for theddah is to allow time for
reconciliation. Another reason is to confirm whethige divorced wife is pregnant or not. A
woman in the iddah cannot marry until she finishesiddah period.

During this period, the husband should natehsexual intercourse with her. If he does, the
divorce has been revoked by him and the marriafec@ntinue. The dispute may also be settled
during the iddah and the husband can revoke theav Both then continue to be husband and
wife. No formalities are necessary to abrogatevacable divorce during these months. A mere
indication of desire for renewal of the marriagéatienship by them suffices. This is called
revocable divorce. If reconciliation is not possilill the end of theddah the wife remains
divorced. She is free to marry another man.

Irrevocable divorce

It is allowed to pronounce divorce and revoke itcevbefore the expiration of the iddah. It
should be mentioned that on the third occasionroh@uncing it, the man cannot take her back
again. She has to go and marry another man. Ttdallied irrevocable divorce @laq ka'in)
(Q2:230). This is to check the husband’s licencditorce as often as he liked, by declaring that
revocable divorce could be given only twice. luidawful to pronounce divorce three times on
one and the same occasion with a view to meaniag divorce had been given three times
(Q65:1-2). The Quin is against this type of divorce and the Prophsst towned at it. When a
case of this type of divorce three times at angjttvas brought to him, he annulled it because it
makes a revocable divorce irrevocablealzgg ba'in) (Q2:230). If the second marriage after
consummation fails without the first husband inflae or manipulation, the man can take her
back. It means another man must have had sexwatiitrse with her. There should not be a
false marriage between the woman and the secorihhdsvith a view to satisfying the rule of
the Sharah. This meansahlil is prohibited.Tahll or halala is a way of making lawful the wife
that had been irrevocably divorced by means of quaning the triple divorce. The method was
that she married another man on the understantisigtihe man (the second husband) would
divorce her without having sexual intercourse viiér. When the second husband divorced her,
she would become lawful () for the first husband to remarry her. Blalwas a trick and
deceit and Allah’s curse is on those who practis&he Prophet is reported to have said: “The
curse of Allah is on the man who commits ateland the man for whom the hia is
committed”.

Divorce at the instance of the wife

Khul* is derived fromKhul* al-thawb (meaning removing the dress). Literalghul’ means
releasing or removing as it is derived fréthul al-thawbmeaning removing the dress. This is in
line with the Quranic verse “Women are your dress and you are theissd (Q2:182).
Technically, it means a method of divorce in whilcd wife asks her husband to release her. The
wife will agree to give back all or part of heradag/mahy or anything else that is mutually
agreed in return for her release from the marridighe wife should have such hatred for her
husband that she repays him thehrthat terminates the marriage. It should be mestiaimat
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this type of divorce is revocable within the stapestiod. If she changes her mind during the
iddahperiod and her husband agrees, he can still takbdck into his home (Q4:128).

Divorce by a Shar‘ah Court (Faskh)

The wife whose husband is not treating her well csort to the Shd@ah courts. The wife
whose husband has also been incapable or negiigetpplying her with maintenance or has
put obstacles in the way of her obtaining it cantaythe court. If either partner deprives the other
of conjugal rights or fails in marital duties arnetcase is taken to the court, the court can compel
them to treat each other right. If either provesaletrant or refuses to obey the judge’s order,
the judge can compel them to divorce. In additibthe husband accuses his wife of lewdness,
unchastity or unfaithfulness or denies his own ipéife and cannot prove his case, the judge may
order the marriage to be dissolved. The wife is twogive back anything to the husband.
(Q2:229). If all the complaints are found to bestand genuine the judge may order the marriage
to be dissolved.

Divorce by Mutual Consent of Husband and Wife fubara‘ah)

In cases of irreparable breakdown of relationshilps, partners can mutually agree to separate.
The two can agree to separate after everythinglgeds done to ensure happy sound home-life
for the sake of the family’'s members and of thaetgdo which they belong fails and they found
out that their misery is only increased and thekhgptcy of the relationship is only worsened by
forcing them to stick together. The mutual agreaneérhusband and wife to separate is called
mubara‘ah It is like a divorce by the husband.

Husband’s Comparison of wife’s back with his mothe’s (Zihar)

During the days of ignorance, an Arab would salyisowife anti ‘alayya ka sahri ummmeaning
you are to me as the back of my mother. The imginas that if he sleeps with his wife, it is as
if he sleeps with his mother. The woman remaineseded and she was not at liberty to leave
the husband’s house. This was to punish the wsfani frowns at this culture. It then prescribes
that such a declaration puts an end to the mar{@§8:1-4) and imposes on the husband who
wants to resume conjugal relations with the wifefree a slave or fast for two consecutive
months or feed sixty poor people.

Oath of Conjugal Suspension (la)

During the pre-Islamic period, the wife might bgken a state of suspense for the whole of her
life to punish her by the taking of oath that ohalknot go in to one’s wife. The period of such
an abstention was unlimited. The Holy Qur’commands that if the husband does not resume
conjugal relations within four months, the wifedisorced (Q2:226-227).

Mutual Imprecation (Li‘an)

Li‘an is derived froma‘ana meaning curse. Literally, it means mutual cursifechnically, it is

a way of dissolving a marriage when the husbandseshis wife of committing adultery or his
wife has given birth to a child which is not his mwHe will be asked to swear in the name of
Allah four times that he saw his wife committinguétdry or that the pregnancy was not from
him. He would then invoke Allah’s curse on hims#ltis accusation is false on the fifth
swearing. If he could not do that, he is entitled0 lashes for false accusation. However, if she
does, he will not be punished. The wife would bleedsto take her turn. If she does not accept
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the accusation, she would also swear four timescamnse herself the fifth time. If she fails to

take the oath, it means, she would face death fyefal adultery. If she takes the oath, that
marks the end of their marriage. The judgementicoes on the Day of Judgement. The judge
pronounces irrevocable divorce and it is left ttaAlto decide on the Day of Judgement (Q24:6-
9).

The Modernists’ Reforms and the Islamic Perspectiven Divorce

The modernists believe that divorce should be matbegractically impossible by severe
sanctions because of its effect on family life whis supposed to immunise and protect children
from moral ailments and psychic traumas. In cagesreparable breakdown of relationships,
should the partners stay in the hell they have noadeay a way-out be found for them?

It is better to bring a marriage to a peacefud rather than making the couple and the
children live in “hell” indefinitely. However, thenodernists make divorce extremely difficult
because of the conditions attached. This was @mpttto change the law of Allah and the
Sunnah of the Prophet. The reform introduced int® aspect of the Shah family law is that a
husband should first of all apply to the court afvl A unilateral divorce which the Skfah
allows is prohibited by the so called modernidtss bnly the court that can dissolve a marriage.
An example is contained in the Turkish Family La851.

Also, the Irag Law of Personal status of 1986hibits a unilateral divorce pronounced by a
husband unless it is registered and granted bgdh#g. This is applicable in Indonesia, Pakistan,
Syria, Tunisia, morocco etc. The husband who wisbelvorce his wife must pay the divorced
wife an additional indemnity by way of compensatitithe two spouses agree to dissolve the
marriage, the court may dissolve it. If either tié or the husband insists upon divorce and he
or she insists, the court is empowered by the Tamisaw to dissolve it.

Islam realistically faces the consequencesreparable breakdown as a fact and provides a
way-out after necessary steps laid down in the Zpuaihd the Sunnah have been taken, and yet
the reconciliation is not possible. Their misery asly increased. The bankruptcy of the
relationship is only worsened by forcing the parn® stick together. Islam makes it easier for
people to enter the married state and start fasniiéso makes it more difficult to break up the
home.

Everything possible is done to ensure hagmnd home-life, for the sake of the family’s
members and of the society to which they belongrd@iore, it is written in surah 14:19, “O
men, live with your wives in kindness and equifyydu dislike anything in them, that may be
the very point which God will use to bring aboutahuwblessing”. Islam encourages the man’s
conscience to live in kindness and equity with ggate, and not to cast off a wife who is
temporarily in disfavor, since it may be that goess and blessing may come through those very
wives; so that it would be stupid to end the relaghip hastily. In the same chapter (Q4: 128),
Allah says: “If a wife fears cruelty or desertion ber husband’s part, there is no obstacle to their
arranging an amicable settlement between them Fachmhe wife must renounce some of her
rights. But if they return through reconciliationdapeace through such unselfishness, such a
settlement is better than separation and divorGeé. initiative to remove differences and restore
understanding in family life is preached in the ‘@uar Well meaning relatives do everything
possible to bring about reconciliation. They shostigdy causes of differences and go deep into
confidential matters without either of the coupéeling that their private secretes are being
exposed while taking these steps. The membersedirth families should exert all their powers

57



of sincerity and affection to bring about recoratibn. Both should be exhorted to unselfishness,
tolerance and understanding of each other’s pdivieav

The couple should respect the elders and HaNeconfidence in their compassionate
affection and allow affection and peace to reighigir family (Q65:2). Two just persons from
amongst you shall bear witness to the evidencerddtmd when a divorce is settled. Without
these two witnesses, there is no legal divorceadwantage of their appointment is that they can
exert every pressure of affection and wisdom tatatree final catastrophe for quite a period
before reluctantly, if they have to do so, agredimg there is no other way out. No divorce is
allowed save after the woman’s period of purifioatafter menstruation or childbirth-completed.

Theiddah period gives a breathing-space which can resutienman’s change of heart and
decision to continue the marriage bond with theewieé planned to divorce. The wife should
remain in thaddah period provided she has not committed sins. Bshé involves in lewdness,
she can be ejected. The Qur'says: “You may not expel woman from their house, may they
themselves quit, except if they have been proveltygaf some open lewdness (during the iddah
period). These are limits set by God. Should any tnansgress these limits, he does so at the
peril of his own soul, and to his own harm; for yowow not whether God may bring about some
new situation later (than the decision to divorce)”

Summary
In this lecture, we learnt that divorce is relutharallowed in Islam. We also examined
various ways by which marriage can be dissolveldlaim. Such ways include divorce at the
instance of the husbanthlag), divorce at the instance of the wife and divdogea Shatah
court. We differentiated between revocable divored irrevocable divorce. A unilateral
divorce pronounced by a husband is valid providad not done when he is angry. Thig is
prohibited by the modernists. The issue was exadhanitically from the Islamic perspective.

Post-Test

1. List some terminologies used for the dissolutiomafriage in Islam.

2. List and explain 4 of the various ways by which n@gye can be dissolved.
3. Differentiate between revocable divorce and irreme divorce in Islam.
4. Discuss the modernists’ reforms and the Islamisgestive on divorce.
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LECTURE NINE

Inheritance in Islam, the Reforms and the Islamic
Perspective

Introduction

Allah is the ultimate owner of everything. Thiscbenes very clear to man when he is dead. His
ownership of property ceases with his death. Tlz ogvner i.e. Allah takes control of the
property. The heirs are given their divinely-fixeddares as contained in the Qur’ The dead
person or his/her heir is not permitted to dispoienis estate according to his wishes. In this
lecture, you will learn how inheritance is sharedslam. The pitfalls that must be avoided when
sharing it and when writing will are to be discuss¥ou will also learn the modern reforms
concerning inheritance.

Objectives
At the end of this lecture, you should be able to:

explain inheritance in Islam.

list some pitfalls that must be avoided when wgtomne’s will.

state and explain the three heads of expenditicedothe distribution of the estate
guote relevant Quahic verses on inheritance

state the factors that can deprive heirs of theasd

discuss the modernists’ view concerning inheriteanog the Islamic perspective.

ogkwnPE

Pre-Test

Mention some things that must be avoided when ngitine’s will.

List the three heads of expenditure before theidigion of the estate
Mention some heirs and their divinely —fixed shares

What are the views of modern reformers concermhgritance in Islam

PN E

CONTENT

Inheritance is calledirath in Islam. The branch of knowledge that teachesdfitezl shares of
the different heirs, in the estate of therith (the deceased) is callddra’id. The prophet
encouraged people to learn this branch of knowle@dgme of his traditions. He said: “I shall be
taken away, learfara’id and teach it to others...” He also said: O peo@enl&ara’id. It is half
of knowledge”. The Prophet is also reported to hpwedicted that: “The first (branch of)
knowledge which will be taken away from my Ummali W ‘ilmul fara’id”.
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Allah who is the ultimate owner of everythihgs assigned how the wealth He puts in the
custody of a person after his death be shared. dMdis heir is not permitted to dispose off his
estate according to his wishes and desires witllédégh. His ownership ceases. The ownership
moves to his heirs automatically. Their divinelydd shares should not be tampered with. The
consequence of changing the Sfadr laws of inheritance or tampering with them &l lon the
Day or Reckoning. Allah will cast him into the Fiferever will he dwell therein; and for him
will be a disgraceful punishment.

Some of the things that must be avoided when shaghwriting one’s will

1. A disobedient child or a hated parent should nogxmsed from the will or his share. A
daughter or son who is very rich should not be wketl from inheritance for the reason
of being wealthy. His share must be given to himdaughter or a son married to a
wealthy person should also not be excluded fronirtheritance.

2. However, if a person kills another person with @wito inheriting him or her, he should
not be given his shares. He is barred from inhacga Non-Islamic law should not be
used to administer the inheritance. Every heir nesgjiven his fixed share based on the
Qur’anic injunctions and the Hadith. However, a guardian be appointed to manage
the shares of a minor on his behalf till he is matu

3. All the estate must be distributed in line with thev of inheritance as contained in the
Qur’an. Therefore, there is no room for reserving sompgrty to an heir and sharing
the rest

4. Adopted child and grandchildren should not be idetliin the sharing of the estate. It is
not allowed to bequeath more than a third of theperty to those that must not inherit
i.e. the maximum a person can give to non-heit isThis one third which he allowed to
bequeath to non-heirs is by divine injunction. H& only act by his volition on the one
third.

5. Wish or no wish does not matter as regards inmex@aThe testatom{irith) does not
have a say in the sharing except a third and tivs bheuld not exercise his volition to
accept or to reject the inheritance. It means iham is not interested in the inheritance,
his wish does not cancel his right of inheritance.

6. If an heir is given more than his dues in the iitaace, he should rectify the injustice in
the will. Otherwise, he is consuming hell. A perstould not dispose his estate during
his life time so as to deprive his heirs their sisar

7. The rule of inheritance should not be applied wbee is making gifts to one’s sons and
daughters during one’s life time. Both should beegi gifts of equal value during one’s
life time.

8. Wealth acquired by unlawful means e.g. gamblingstitution, bribery and corruption,
theft, interest (riba) etc should be excluded fiaoheritance. These should be returned to
their rightful owners if it is possible. Otherwigbgey should be given asadagahto the
poor on behalf of the true and untraceable owners.

9. If a decreased used an asset as collateral sedority debt, it should be sold and the
amount used to pay his debt. If there is an exattes paying the debt, it must be shared
among the heirs based on their fixed-shared. Ecedsed has paid insurance premiums,
the actual premiums are part of the inheritance &tcess is not shared but given to the
poor.
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10.1f a deceased is a partner in business, the bssieesains dissolved and his share is
calculated and given to his heir. He is not erditie future profits of the business.

11.Heirs do no inherit lease. If the asset is heissed, it is shared. If he is a lessee, the asset
is returned to the lessor and the balance is givérs heirs.

12.A sum of money set aside for performing Hajj; makigift; building a mosque or a
school; buying jewellery for a particular persoaymg zakat etc should form part of the
deceased estate to be shared by his heirs if e sotiexercise them before he dies.

The Three Heads of Expenditure before the Distribubn of the Estate

The three heads of expenditure that must be takerncbnsideration first before the distribution
of the deceased’s estate are:

All expenses incurred wholly and exclusively faetburial of a deceased person must be
deducted from his estate before the distributidme €xpenses include the bricks used in the
grave, the cost of transporting the deceased tayfaige, the payment made to the one who
bathes the deceased, the cloth used to wrap harcast of the piece of land used to bury him
and other related costs. However, if someone dsdm@ay for all these expenses, they should
not be deducted from his estate. A husband is & thee expenses for the burial of his wife or
children if he is financially capable. Otherwiske tpeople of the neighbourhood or the Muslim
community may bear them.

The second head of expenditure is his dehtshashould be paid from his estates before the
distribution it should be recalled that the proptedtised to pragalatul Ja@zahon one of his
followers. The Prophet’s refusal to obsesatatul janizahof a person is because of the person’s
unpaid debts. It was when a companion, Abu Qata@dale a guarantee that he would pay the
debts that the Prophet led the funeral prayer af gerson. Narrated b$alama b. al-Akwa:
“Once, while we were sitting in the company of t@phet (PBUH), a dead man was brought.
The Prophet (PBUH), was requested to lead the &lipeayer for the deceased. He said, “Is he
in debt?” the people replied in the negative. Hd,s#las he left any wealth?” they said, “no.”
So, he led his funeral prayer. Another dead man brasight and people said, “O Allah’s
Apostle, lead his funeral prayer.” The Prophet (PBWaid, “Is he in debt?” they said “...Yes”
He said, “Has he left any wealth?” they said, “ehtBnars.” So he led the prayer. Then a third
dead body was brought and people said (to the BthphPlease, lead his funeral prayer” He
said, “Has he left any wealth?” they said, “no.” &ked “Is he in debt?” They said, “Yes! He
has to pay three dinars.” He (refused to pray),sdiden pay for your dead companion. Abu
Qatadah said. “O Allah’s Apostle! Lead his fungyedyer and | will pay his debt.” So he led the
prayer” (Bukhari, v. 3, p. 271). Once a companiaid 4o the Messenger of Allah! My brother
has died and has left small children, should | dpmoney on them (rather than pay his debts).
The Prophet said: “Your brother is imprisoned oocamt of his debt. Pay his debt”. This shows
that the claims of creditors extend into the lifeeadeath. Therefore, the heirs and other well-
wishers of the deceased should endeavour to pajeiteased’s creditors.

Some of the debts may include:

/7

+ Confirmed money borrowed from individuals or comgterbodies.
+«+ The unpaidnahr(obligatory bridal gift) of the wife
¢+ The outstandingakat

62



« Kaffarah i.e. the cost of feeding a person who wants toendas the fast of sixty
consecutive days, or the cost of feeding suffi¢yesitkty poor persons or the cost of
freeing a slave.

% It'am; the cost of feeding a person in lieu of Ramadesh the deceased could not observe
due to extreme old-age or illness.

The third heads of expenditure that must édudted from the estate before the distribution
is thewasiyyahi.e. the will. This should not be more thidrof the remaining estate after the first
two heads of expenditure have been taken care ofadis allowed to disposé of his estate (at
will and wish (i.e. according to his discretion) evhhe is sound and healthy. However, when a
person approaches the last stage i.e. when hdfexisg from mara Jul mawt (the illness in
which a person dies), his unfettered freedom isdvawn. The right of the heirs in his estate
take effects. This estate must be shared accotditige law of inheritance.

Legality of Inheritance and Will (Q4: 6-14,176; Q5:105-108)
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And try orphans (as regards their intelligence)ilutitey reach the age of
marriage; if then you find sound judgement in theslease their property to
them, but consume it not wastefully, and hastibrifeg that they should grow up,
and whoever amongst guardians is rich, he shok&lria wages, but if he is poor,
let him have for himself what is just and reasoaedhktcording to his work). And
when you release their property to them, take \8#rig their presence; and Allah
is AllSufficient in taking account(Q4: 6). Thereasshare for men and a share for
women from what is left by parents and those neéamrdated, whether, the
property be small or large - a legal share(Q4:AnRd when the relatives and the
orphans andIMasékin(the poor) are present at the time of divisionedilrem
out of the property, and speak to them words ofikk@ss and justice. (Q4: 8) And
let those (executors and guardians) have the saareird their minds as they
would have for their own, if they had left weaksgfing behind. So let them fear
Alldh and speak right words. (Q4: 9). Verily, thos#o unjustly eat up the
property of orphans, they eat up only a fire irteit bellies, and they will be
burnt in the blazing Fire! (Q4: 10). Allah commangisu as regards your
children's (inheritance); to the male, a portiouaqgto that of two females; if
(there are) only daughters, two or more, their sher two thirds of the
inheritance; if only one, her share is half. Forgpés, a sixth share of inheritance
to each if the deceased left children; if no cléigrand the parents are the (only)
heirs, the mother has a third; if the deceasedblefthers or (sisters), the mother
has a sixth. (The distribution in all cases isgiathe payment of legacies he may
have bequeathed or debts. You know not which ahthehether your parents or
your children, are nearest to you in benefit, (€h#sed shares) are ordained by
Allah. And Allah is Ever AllKnower, All Wise (Q4:1). In that which your wives
leave, your share is a half if they have no clblgt, if they leave a child, you get a
fourth of that which they leave after payment ofdeies that they may have
bequeathed or debts. In that which you leave, flyeur wives) share is a fourth
if you leave no child; but if you leave a childethget an eighth of that which you
leave after payment of legacies that you may haggibathed or debts. If the man
or woman whose inheritance is in question has mefther ascendants nor
descendants, but has left a brother or a sisteh, @ae of the two gets a sixth; but
if more than two, they share in a third; after paytof legacies he (or she) may
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have bequeathed or debts, so that no loss is caigednyone). This is a
Commandment from Allah; and Allah is Ever AllKnowinMost Forbearing (Q4:
12). These are the limits (set by) Allah (or ordaémts as regards laws of
inheritance), and whosoever obeys Allah and Hisgdeger (Muhammad SAW)
will be admitted to Gardens under which rivers fldim Paradise), to abide
therein, and that will be the great success(Q4: AB) whosoever disobeys Allah
and His Messenger (Muhammad SAW), and transgré$iseimits, He will cast
him into the Fire, to abide therein; and he shalleha disgraceful torment (Q4:
14).

They ask you for a legal verdict. Say: "Allah dise¢thus) aboualKalalah (those
who leave neither descendants nor ascendants i&3. Heit is a man that dies,
leaving a sister, but no child, she shall have hiadf inheritance. If (such a
deceased was) a woman, who left no child, her braidkes her inheritance. If
there are two sisters, they shall have two-thirfishe inheritance; if there are
brothers and sisters, the male will have twicesthare of the female. (Thus) does
Alldh makes clear to you (His Law) lest you go agtrAnd Allah is the All-
Knower of everything" (Q4:176)

O you who believe! Take care of your ownselves,jidhteous deeds, fear Allah
much (abstain from all kinds of sins and evil deedisch He has forbidden) and
love Allah much (perform all kinds of good deedsishhHe has ordained)]. If
you follow the right guidance and enjoin what ighti (Islamic Monotheism and
all that Islam orders one to do) and forbid whawieng (polytheism, disbelief
and all that Islam has forbidden) no hurt can caéongou from those who are in
error. The return of you all is to Allah, then Hdlvinform you about (all) that
which you used to do. (Q 5:105).0 you who beliew#len death approaches any
of you, and you make a bequest, then take thertesti of two just men of your
own folk or two others from outside, if you areviedling through the land and the
calamity of death befalls you. Detain them botleafs-Salat(the prayer), (then)
if you are in doubt (about their truthfulness), teem both swear by Allah
(saying): "We wish not for any worldly gain in thigven though he (the
beneficiary) be our near relative. We shall notehigstimony of Allah, for then
indeed we should be of the sinful.” (Q5: 106)hkn it gets known that these two
had been guilty of sin, let two others stand fartitheir places, nearest in kin
from among those who claim a lawful right. Let themear by Allah (saying):
"We affirm that our testimony is truer than thatboith of them, and that we have
not trespassed (the truth), for then indeed we Ishioel of the wrong doers (Q5:
107)." That should make it closer (to the fact) their testimony would be in its
true nature and shape (and thus accepted), orttedgewould fear that (other)
oaths would be admitted after their oaths. And fé#lah and listen (with
obedience to Him). And Allah guides not the peopleo areAl-Fasiqdn (the
rebellious and disobedient) (Q5: 108).

Some salient points from the Qurénic injunctions on inheritance and will
% The father’s share is one sixth if the deceasedilsms (1/6 only)
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The father’s share is one sixth and whatever resnafnthe estate after the inheriting
members of those heirs whose shares of inheritaage been fixed by the Shah
(dhawil-furizd) i.e. 1/6 plus

The father receives more than 1/6 if the deceassdnkither son nor daughters nor any
grandchildren. He is entitled to the residue ¢\gbat nasabiyygh

Paternal grandfather inherits only in the absetri¢keofather and grandfather.

Akhyafibrother inherits/s in the estate of the mother. If there is only éudfi, he
inherits 1/6 in the estate of the mother.

If there is a son or grandson, Akhyfi inherit nothing. The same rules applyAkhyafi
sisters.

The husband inherit %2 the estate if the deceased rniegther children nor any
grandchildren.

The husband inherit ¥4 if the deceased has chil@retne present or the former husband)

The wife inherits ¥ if the deceased husband hakerechildren nor grandchildren. If he
has more than one wife, all of them would shareqaby.

The wife inherits 1/8 if the deceased husband hddgren or grandchildren.
The legitimate children may be from the survivindenwor another wife.

If he has more than one wife, all of them will peigate equally only in 1/8 of the estate
of the deceased.

A wife in iddah will inherit in the estate of heusband if she has not completed her
iddah period when her husband dies.

Divorce at the request of the wife (khul) prevesush a wife from inheriting in the estate
of her husband.

The mother inherits 1/6 in the estate if the deegahild has children.

The mother’s share ig of the balance remaining after deducting the wiféhare or the
husband’s share provided the deceased does noalahiiel.

The mother’s share-i% of the whole estate if the deceased has neithidreh nor a
husband or wife.

A daughter inherits %2 in the estate if the dece&sedno sons. If there are two daughters
or more, they share two thirds (2/3) of the esfatee deceased does not have sons.

A daughter receives (%2) half the share of a sothef deceased has a son. Both the
daughter and the son will share the residue in way no matter the number of the
daughters and sons. Each daughter will receivethalgéhare of a son.

A granddaughter receives % the estate if the dededmes not have children but has one
granddaughter.

Granddaughter shares 2/3 in the estate equaligifieceased does not have a child.

If the deceased has a daughter and one or morddgaghters, they all share one sixth
(1/6) equally among themselves.

If the deceased has a son or two or more daughgeasddaughters will not share
anything.
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Grandmothers closer to the deceased will displagset farther away and they share 1/6
of the estate of the deceased equally if the dededses not have mother. If the deceased
has mother, the grandmothers do not inherit.

Debts and wills must be settled before the distiilmuof the estate of the deceased to the
heirs with fixed shares. Nobody should be deprivikis share.

The property of the orphans should be given to thwdran they reach the age of maturity.
Their property through inheritance should not b&stmned wrongly or squandered
wastefully.

If the guardian of the property is poor, he caretakat is reasonable from the property
by a way of his wages or salary for managing theperty. When the property is to be
released to them, there should be some witnesstee tdelivery of trust to serve as a
shield in case there is perjury.

Islamic laws of inheritance are the limits of Allalmich must be taken seriously. There is
humiliating punishment for anyone who transgregbeslimit of Allah as regards the
Islamic law of inheritance.

It is part of the Shaah to write a will. However, it should not be matean's of the

property. Will in Islam should not be written topiire the heirs their rights or favour
some heirs at the expense of the others. In taatuies must be observed.

Factors which deprive heirs of inheritance

1.

2.

8.
9.

A sane heir who Kkills hisnarith (the person whose estate is to be inherited shooid
inherit or be given anything.

A non-Muslim heir cannot inherit @zrth that is a Muslim. The property of the Muslim
goes to the Islamic state Treasury (if there ig anyhe Muslim community in the area.
A male or a female who renounces Islam will be rited by his or her heirs.

A slave can neither inherit_his master nor be inkér However, if he is set free, the
person

who sets him free is entitled to inherit him.

A prophet could neither inherit nor be inherited.

A widow should not be deprived of inheritance i hesband’s estate if she marries
again.

However, a divorced wife cannot inherit her forrhasband.

The infant and the unborn child in its mother’s wWowill inherit in exactly the same way
as adults. Some heirs are deprived of inheritarcause of the presence of others.

10. Akhyafi brothers and sisters who are children of one mathd different fathers could

not inherit if the deceased has a son or a daughtegrandchildren or father.

11.Grandchildren could not inherit the deceased if theceased has a son. Great

grandchildren could not inherit if there is a sangoandson. Granddaughter could not
inherit the deceased if he has two daughters.

12.Paternal and maternal grandmothers could not intleei deceased if he or she has

mother or father.

13.Brothers and sisters could not inherit if the deeelahas children or grandchildren or a

father or grandfather.
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14.Paternal grandmother and maternal grandmother cooddnherit if the deceased has
father.

15.Brother’s son could not inherit in the presencéhefdeceased’s father or brother.

16. Paternal uncle could not inherit in the presencthefdeceased’s father or grandfather or
great grandfather or son or grandson or brothérather’s son.

17. An illegitimate child will not inherit the deceasé&ather but inherit the mother.
18. The relatives of the husband do not inherit ingbtate of his wife and vice versa.
19. Adopted children do not inherit in the estate @itlioster parents.

Modern Reforms Concerning Inheritance and the Islant Perspective

Wasiyyah (will)

The reform introduced to wasiyyah by the modemias that an heir who is entitled to a fixed
share of the inheritance can also be given a bedtesh a bequest is valid and effective. In fact,
they consider the consent of the other heirs wealei.e. their consents are not needed before
such a bequest can be effected.

This is not Sh#ah compliant because Allah has fixed for each héror her share. The
moment a person’s life come to an end, he is nohiped to dispose off his estate according to
his wishes and desires. His ownership of the ptgpeyases with his death. The real owner i.e.
Allah takes control of the property. The heirs gireen their divinely-fixed shares as stated in the
Quran. It should be noted that the Prophet said: “Amybaho deprives an heir his right by
giving other heirs more than their dues would beietkal-Jannah Such a person is destined for
the chastisement of the Fire i.e. Hell". It shobk&lnoted that extension of one’s transgression to
even the period after death by giving an heir ntbas his or due throughasiyyahin addition
to his divinely-fixed shares is not a transgressibasmall measure. The sin is vile in the extreme.
The person has destroyed his life of the hereafyedefrauding the divinely appointed heirs of
their dues. It should be bornein mind if a persommits this type of sin, there is no opportunity
of repenting or correcting the injustice done exaefhe person given such undue rights returns
them to their rightful owner. Otherwise, hell-fieethe destination of such a deceased person.

The reformers also introduced obligatory kesjun favour of the orphan and grandchildren
who should not be given inheritance if a deceasesdahson. An example of the so-called reforms
is contained in the Egyptian Law of Request, 194 Syrian Law of Personal status 1953 also
contains their reforms. It says: The grandchildskall not be entitled to any obligatory bequest
if they otherwise inherited from their father’'s asdants nor if any of them left a legacy or a gift
which is equal to an amount of that of the obligatoequest. Where a man has less than the due
obligatory bequest, the balance shall be made up”.

In the Tunisian code, only the first genenatof grandchildren, male or female is considered.
In Moroccan code (1958), a third of his estateoimpulsorily earmarked for the grandchildren of
the deceased whose first son had died before humshiare of the grandchildren should be equal
to the share their father would have received ifllesl after the deceased provided it is within
one third of the estate.

According to the Islamic law of inheritanbeiefly discussed at the beginning, nearer
relations exclude remote ones. Therefore, if a @sed has a son who is nearer to the deceased,
his grandson who is a remote relation cannot ihh@dth the orphan and grandchildren could be
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taken care of from one-third of the estate of theedised as stated in the Sunnah and thaQur’
as earlier quoted.

It should be noted carefully that if a chileés during the life-time of his or her parentsifhie
considered to be non-existent in relation to tharshwvhich he would have acquired in his
parent’s estate if he had been alive on the oceaditheir death. The deceased child would not
be considered at all. The other surviving childvéh inherit all the estate including the share
that would have been given to the predeceased ifHilel were to be alive. Therefore, it is not
right to transfer the share of a son who had defdre the demise of his parents to his children.

The modernist in the Anglo-Mohammad law iditnallowed widows who were owned the
mabhr to retain possession of their husband’s esiteen a husband dies, his burial expenses
must be taken first from the estate. Care musabkentto avoid waste and unnecessary expenses.
Expenses such as the bricks to be used in the ,gravé&ansport cost, the payment of gnasil
(the washer) and the clothe are taken from thdeesfahe deceased. It is after the provision of
this that the creditors including the wife who wagsed mahr are paid their dues. After these
two, thewasiyyahis discharged from one third the value of the ri@emg estate. After these
three heads have been taken care of, the remasstate is shared among the heirs based on the
divinely fixed shares as stated in the @ar’lt is seen that it is not right for a wife whasahr
was not paid to retain her husband’s estate.

Tabanni (adoption) (Q33:4-5)

The modernists also allow what Islam prohibits &ie-versa. Adopted child does not have the
status of a natural son or daughter i.e. he orcaheot inherit the person who adopted him and
vice versa in Islam. As far as modernists are comzkadopted child can inherit the person who
adopts him/her and vice-versa because they havatettthem to the status of a natural son or
daughter. An example is contained in the Turkistlecolrhe reformers twisted the Stwn in
order to accommodate their wishes and desires.

Conclusion

It is clear that the reforms are in line with thskes and desires of the reformers. Their reforms
are nothing but deviations from the Stelr as contained in the Qar and the sunnah of the
Prophet. We should stay clear of deviations socas@ among the rebels (Q5: 50), the wrong-
doers (Q5: 48) and the unbelievers (Q5: 47). Thaidlh as contained in the Qan and the
Sunnah suits every age and time. It does not a adweited application. It is applicable to all
time. The lapse of time cannot affect the $hhr The Shafah can never be obsolete. In fact, its
principles and basic theories are valid till etgrnifrhey do not need any changes before they
match-all eras. Unprecedented new cases are acatatgdounder the Shah. Therefore,
Muslims must believe in all aspects of Star without an exception if they want to be comglet
Muslims. Because of this prohibition in some cowstr some able men have resorted to extra
marital relationships which are prohibited in Islam
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Summary

In this lecture, we have learnt that Allah takestoa of the property of a person after h

S

death. The divinely-fixed shares of the heirs watiaged clearly in this course. The three

heads of expenditure i.e. burial expenses, paywofettbts and will were explained fully. W
also discussed factors which deprive heirs of itdnece. Such factors include adoptic
killing the person whose estate is to be inherded divorce. The modernists introdug
obligatory bequest in favour of the orphan and dcandren when the children are
existence. This is not acceptable in Islamic lgdwinberitance. In Islam, nearer relatio
exclude remote ones.

Post-Test
1. Whatis'ilmu fara'i 0?

e
DN,
ed
in

ns

2. The consequence of changing the 8ahraws of inheritance or tampering with them is

_____on the Day of Reckoning.

Mention 8 of the things that must be avoided wheitirvg one’s will

List and explain the three heads of expenditurereethe distribution of the estate.
Mention 5 heirs with their divinely —fixed sharestioe inheritance in Islam.

What are the factors that can deprive heirs of tthees?

State the views of modern reformers concerningneiyifixed shares of the heirs,
adopted child and will. Give the Islamic perspesinf the above-mentioned areas.

NoOoh~®
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LECTURE TEN

Siyasah Shar‘iyyah

Introduction

Shar‘ah law is divided into two main categoridsidat (worship) andnu‘amalat (laws that deal
with human interactions). These two divisions contaly the general principles. You will learn
the details left to the discretion of the commurflymmanh) througtsiyasah shar‘iyyahthe
government’s authority to legislate). You will alearn the extent of the government’s power to
legislate in this course.

Objectives
At the end of this lecture, you should be able to:
1. define and explaisiyasah shar‘iyyah
2. discuss the misuse of this concept by the reformers
3. explain Q4: 59 in relation to the government’s auitly to legislate.

Pre-Test
1. Explainsiyasah shar‘iyyatand its application

2. Discuss the misuse of the concepsifzsah shar‘iyyah
3. The reformers believed that they were acting ia With Q4:59. Discuss.

CONTENT

Literally, Siyasahrefers to politicsShar‘iyyahis derived from the word Sh&h and it means
something that concerns the Stadr, the Islamic law.Shar‘iyyahis used as an adjective to

qualify siyzgsah Both mean the legislative right or the governrisemtuthority to legislate.
Shar‘ah law is divided into two main sections: thedégjunctions that concern the acts of
worship (badah)and the rules and laws that deal with human intena. The acts that are under
the first division include ritual purification, pyars, zakah, fasting, pilgrimage to Makkah etc.
The second division has the following acts: finahdransactions, law of marriage, divorce,
penal punishments, foods and drinks, law of inaadé etc.

It must be mentioned that there are rules ragdlations laid down in the Qar on these
two divisions. These rules must be adhered totlstricThey are made to protect religion, life,
lineage, mind and property. The government’s poiseto be exercised on the basis of the
general principles of the law and with the intentad protecting the aim of these principles.
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It must also be mentioned that the right #r wrong which Muslims are commanded to
enjoin and forbid respectively are in general termthe Qurin and the Sunnah. Their details
cannot be known. It is left to the ruler by implica, the government to exercise his legislative
power to enforce the right and prohibit the wroligs not possible to find in the two sources
detailed laws guiding every aspect of human life.

It is only the general principles that theotaontain. The details are left to the discretibn o
the community (Ummah). The ruler passes legislabonsome other areas on which express
injunctions are not found. However, the legislatoust not go against the general principles laid
down by the two original sources i.e the Quarand the Sunnah. In fact, rulers are allowed to
legislate in asmuch the legislation does not calidtathe general principles. If it does not
contradict the Quan and Hadith, it is callegiyzsah shar‘iyyah.e. the legislative right or the
government authority to legislate. lbn Qayim supga this view when he says: “Any means
which establishes justice and prevents injusticeggimatesiyasah shar'iyyahf it fulfils
this condition, it attains legitimacy in relatioa the Quranic injunction of enjoining what is
right and forbidding what is wrong (Q3:103-104,110) addition, the order of the Qan to
obey Allah, His messenger and those in authorgifjas the discretionary authority. This is also
in relation tota‘zir.

This technique @iyasah shar‘iyyahmust be used with sincerity and piety particulanky
modern reformers. Some people indulge in this tieglnto change the Islamic laws to suit their
aims. Some rulers in some Islamic countries andliMusountries have been formulating codes
of laws allowing the prohibited acts such as thesconption of alcoholic drinks and adultery.

As an attempt to escape the applicatiomefstrict Sharah principles, they introduced their
so called reforms. This was done by directing socmets in some Muslim states not to entertain
any case on some Stiah principles which they thought were obsolete anttated. Instead of
exercising the power given to them within the Isninposed by the sovereignty of Allah, they
exceed the limits by allowing what is forbidden arnde versa. By this, they transgress the
limits. Allah warns them: “Transgress them not. itroso transgresses Allah’s limits, such are
wrong doers” (Q2: 229). The reformers also beliethed they were acting in line with the Q4:59
which says: “O you who believe! Obey Allah and Hvessenger and those from among
yourselves who hold authority; and if there is aligpute between you concerning any matter,
refer it to Allah and His Messenger, if you redbglieve in Allah and the Last Day. This is the
best course (for you) and also better in the end”.

The authority given to the rulers must bereised in line with the Qu&h and the Sunnah.
Rulers should not be obeyed if they go contraryh® Quran and the Sunnah because the
Prophet is reported to have said that: “No obedieiscto be given in the case of an act of
disobedience to Allah”; “There is no obedience imaxt of sin”; “Obedience is obligatory in
good and in virtue”; If a mutilated slave is madmuyleader and leads you in accordance with
Allah’s Book, listen to him and obey him”; Heariagd obeying are the duty of every Muslim,
both regarding what he likes and what he disliksspng as he is not commanded to perform an
act of disobedience to Allah, in which case he nmeg#ther hear nor obey.

The proponents of this technique are the Eagypscholars who advocated for the
modernization of Egypt and Islam. People respedtemr views simply because of their
erudition. They took the advantage of this to nadlenany Muslims. Legal sovereignty is the
exclusive and absolute prerogative of Allah andencan share in it. The messenger is the only
authoritative representative of the political aaddl sovereignty of Allah on earth. As a natural
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consequence of the representation, he is theredotiled to the obedience of those who
acknowledge Allah as their sovereign. Allah’s derisand His Messenger’s directives must be
obeyed and accepted without any reservation whatsoe

As a corollary to this, obedience to all ethparticularly those in authority is subject te th
obedience to the two. “It is not fitting for a lealer, man or woman, when any matter has been
decided by Allah and His Messenger, to claim aryisaheir affair, and whoso disobeys Allah
and His Messenger, he indeed goes astray in eanifest” Q33: 36.

All these injunctions indicate that nobodystemy power over and above the verdict of the
Quran and the Sunnah. The legislature, the executdetlze judiciary can only pas law, issue
orders and decide legal matters respectively mwith the Qurn and the Sunnah. In the same
vein, all the three arms of government should eat any decision contained in the two. The
obedience to the Messenger is not obedience iowts right. It is a consequence of Divine
Command that a believer can obey Allah only by atgpidis Messengers because he is the only
authentic and reliable source through which thar@\wMessage is received. Q 4: 80. “Whoever
disobeys me disobeys Allah and whoever obeys tresdteger obeys Allah”.

Men in authority also refer to the governmedbedience to them is subject to both the
Quran and the Sunnah. The government is obeyed ifntacms to the spirit of the Shah. Ul-
amr refers to all those persons who are in any wathathelm of affairs of people such as
religious scholars, thinkers, political leadersmadstrators, judges of law courts, tribal chiefs
and the like. If there is a dispute between theegowment and the people or between people, it
should be referred to Allah and His Messengertade settled in line with the Qan and the
Sunnah. However, they use their own good senskeright of the two to make a decision if
they could not find directly any guidance from the.

Men in authority are free to make laws on mattehere the Quén and the Sunnah are
silent on i.e. where there are no clear injunctidigen then, they legislate in the light of the
general principles contained in the Quar'and the Sunnah (Q. 26: 15). Therefore, all acthe
rulers are legitimate in as much they are withia ffamework of Shaiah and compatible with
its judicial decisions and spirit.

Summary

Siyasah Shar‘iyyals the government’s authority to legislate paiticy where Sharah is
silent. Sharah which covers liidat and muEmalat gives only the general principles. The
details are left to the discretion of the communidpwever, the people in government are Wree
to legislate on matters that there are no cleamttjons. The legislation must not go against
the general principles laid down in the Qur’and the sunnah. The reformers took |the
opportunity of this concept to change the prin@gpdé Sharah to suit their desires.

Post-Test
1. Definesiyasah shar‘iyyahand relate it to Q4:59.
2. Discuss the concept siyasah shar‘iyyahand its misuse by the modern reformers.
3. How cansiyasah shar‘iyyalbe used that will not go against the general fplas.
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LECTURE ELEVEN

The Three Major Categories of Crimes in Islamic Law

Introduction

In this lecture, you will learn the three main cptees of crimes in Islam. They areadd al-
gillal) andal-ta‘zir. The Islamic penal system recognises these thaneks. | will discuss the
first two: [Jaddandal-qgilJal] so as to form a good background for the next lecteral-ta‘zir.

Objectives
At the end of this course, you should be able to:
1. mention the three major categories of crimes ianhét law
2. list the major offences ofladd crimes with their punishments.

3. explain the difference between the law gif lall (retaliation) during the Pre-Islamic
period and the Islamic era.

Pre-Test
1. List the three categories of crimes.

2. Mention the four major offences that are regdrdes [Jadd crimes and state the
punishments attached to them.

3. Differentiate between the law gfi]al] during the Pre-Islamic period and the Islamic
period.

CONTENT

In Islamic law, there are three major categoriescomes. Some of them have penalties
prescribed for them in fixed terms in the Qurand/or the Sunnah while others are left to the
discretion of the judges.
The three categories of crimes are;

i. Jadd(The most serious crimes)

i. Al—qiflal] (Retaliation)

iii. Al—ta‘zir (The discretionary punishment).

The Islamic penal system recognises these thragslof punishment. We will discuss the
first two briefly so as to form a good backgroundthe target of this chapter ia-ta'zir.
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[Jadd Crimes and their Punishments

Islamic criminal law recognises four major offendesbeJadd crimes. They are theft, armed
robbery, illicit sexual relations and slanderoususation of unchastity. Each of these offences
has a penalty prescribed in fixed terms in the ®uior the Sunnah. The punishments are
determined in the Quah or the Sunnah. They can neither be lightenedmaxde heavier. The
offences are not pardonable either by the victimhef offence, by the government, or by the
judge. The punishments are the limits of Allah ethno one should transgress as contained in
the Quran. Some jurists added drinking of alcohol and agmysto the offences dfudid while
others do not recognise them as such becausegtireghments are not defined in the @ar’

Al-sariqah(theft) is one of the offences btidid. Its punishment is prescribed and fixed in
the Quranic verse (Q5: 38). It states; “As for thievestibmale and female, cut off their hands.
It is the recompense of their own deeds, an examplanishment from Allah...” The Prophet
ordered the amputation of thief's hand during ffetime. Before this punishment is inflicted,
the value of the stolen property must at least betwor should exceed a minimum fixed by the
law. This minimum value may be determined by tlvent@kers in each country. This is because
there is no consensus among the jurists as re¢fa@dsinimum value. The following amounts:
ten dirhams, a fourth of a dinar, three dirhams and-quarter of a dinar are some of the
amounts fixed by different jurists. The hand shooédamputated from the wrist. Before this
punishment is carried out, the stolen goods mugt baen properly kept in a proper place called
hirz (the custody of the goods or the storage placa).@Qbdamah, 1985).

Al —[Jirabahis armed robbery. It is also calletl— sariqah al —kubrgthe great theft) and
gat’ al —[Jariq (high —way robbery). In an ordinary theft, theitakof someone else’s property
by stealth issarigahwhile al — [Jirabah refers to the taking of someone else’s propertjobge
or at gun point. As regardsirabah, the culprit is liable to punishment even withoutuadly
having brought the intended crime to completionif.@e is unable to complete the operation of
armed robbery. (Abdul-Rahmon, 1982)

The punishment for armed robbery is statedh@ Quran (Q5: 33 — 34). “The only
recompense for those who make war upon God andElssenger and strive after corruption in
the land will be that they will be killed, or crfiedd, or have their hands and feet cut off on
alternate sides, or will be expelled from the larsuch will be their recompense in this world
and in the hereafter. Theirs will be an awful pament, except those who repent before you
overpower them. For know that God is forgiving, aikel”. The recompense for an evil deed is
a similar evil (40: 11 — 40; Q 2: 194). Any of tfeur punishments for the crime ofirgbahi.e.
death, crucifixion, cutting off the hands and femt the opposite sides and banishment
(imprisonment for life) can be inflicted on the prt.

Al-zing means illicit sexual relations whether they areelgoluntarily or by force. All the
sacred laws forbid it. It refers to both adultend&ornication. Hence, both are forbidden. The
punishment forAl-zinz is contained in the Quan where Allah says: “The committers A
zinaz, male and female, flog each of them with hunditeghess, and do not let pity for the two
withhold you from obedience to God, if you belieneGod and the Day of Judgement. And let a
party of believers witness their punishment” (Q2%:

Some jurists were of the view that a marmeale or female should be given one hundred
lashes and stoned to death, while an unmarried orafemale should be given one hundred
lashes and then banished for one year. It mustdrgioned that not all of them are in agreement
with the issue of stoning (Ibn Qudamah, 1985; SihriB23; Doi, 1984). Those who disagreed
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considered the punishment to be for Jews. If Jevaals are in their pristine forms, they are
Divine, and hence from Allah in the same way whk tslamic laws. It can be concluded that
the source of both laws is Allah. Therefore, maulgs in both of them are similar. This is an
evidence of the divine nature of Islamic law whishbased entirely on morality. Any moral

transgression is seriously condemned by meansvefes@unishments.

Al — Qadhfrefers to false accusations i.e. an unproved aiileg that a person has committed
Zina. The punishment for it is eighty stripes as statethe Quran (Q24: 4-5). “And those who
accuse honourable women but do not bring four wgas, flog them with eighty stripes and
never again accept their testimony. They are indmelddoers, except those who afterwards
repent and make amends”. Once the crime is proibdreby testimony or by confession, the
guilty person should not go unpunished. Of all biaeld punishments stated in the Qam; the
punishment for a married person who commits aduliemot stated in the Q@ but in the
Sunnah. However, the punishment for unmarriedaitedtto be 100 lashes.

Deterrence looks to the future. Retribution isustification for punishment which looks to
the past. Expiation is to clear the person’s actauth society and God. The punishment
prescribed for theft can halt all types of theftnddr the Islamic law the murderer may be
punished by the death penalty or by paying bloodeyo The victim’s relatives can make their
choice. If they like, the offender may be pardordibgether. It is also an act of reforming
offenders (the criminal)

The punishment for Alcohol— drinking is ndtictly defined in the words of the Qan or
the sunnah. Therefore, it is not included in thierdes of huduud.Khamr is defined as any
drink which makes a person drunk. It is prohibitedslam. The drinking of alcoholic beverages
(Shurbu al — Khanjris prohibited in both the Quan and the Hadith. The punishment for it is
not in the Qurn but it was fixed by the Prophet. However, theeswio consensus as regards
the number of lashes a person who drinks alcot@ierages should be given. This is contrary
to the position of all the four schools of Islami&wv who believed that the punishment for
drinking is alJadd punishment. According to the 8h Zahiri and Zaydi schools, its punishment
is forty lashes (Ibn Qudamah, 1985; Ibn Hazm). Sbeleved that the punishment for drinking
should be parallel with the punishment for slan@@adh i.e. eighty lashes. This was based on
the opinion of Abdul al-Rahman b. Awf and some ott@mpanions. The Prophet’s companions
held various views concerning the punishment forking. One point that needs to be stressed is
that the drinking of alcohol is a serious sin thoumg punishment is mentioned in the @arfor
this sin.

Riddahor Irtidad technically refers to turning back from Islam too#rer religion or
unbelief. A person who abandons Islam for anotkgion is calledmurtadd(apostate). Some
jurists believed that death penalty is the punighinier apostasy but this is not stated in the
Qur’an. The only punishment in the Qam' is that the apostate will be punished in the Hitee
(Q16: 106; Q2: 217; Q5: 54). If the death penadtyar apostasy, it will contradict a Qamnic
verse which states that there is no compulsioeligion (Q 2: 256).

Some jurists cited the Hadith transmittedBakhari and others to support the death penalty
for an apostate. The life of a Muslim may be takaly in three cases i.e. in the case of married
adulterer, one who has killed a human being, arelwimo forsakes his religion and separates
himself from his communityal — murtadd an zhihi andal - mufarriqu lil jama‘al). If a person
abandons Islam and then fights God and His Prophet,then that he can be killed. If his

77



apostasy does not accompanying fighting against &aldHis Prophet, he should not be killed
because there is no force in religion. The Propkeer put an apostate to death.

Qillall (retaliation)

Qillall (retaliation) is inflicting on a culprit an injurgxactly equal to the injury he inflicted on
his victim. However, this was not the case befalanh. The pre-Islamic Arabs did not have
friendly cooperation among different tribes. Thezorred only among the members of the same
tribe. Vengeance on trifling issues was rampant regndifferent tribes. Cases of revenge
between two or more tribes lasted for several ygassnall dispute could turn into an actual war
between tribes. For instance, the beating of acaheel belonged to a woman of Banu Bakr (a
tribe) by a member of Banu Taghlib led to a wamieetn the two tribes and lasted for forty
years. During the period, revenge was not onlgnakgainst the culprit (e.g. murderer) but also
it was taken against his fellow — tribesmen. (lind@mah, 1985; Abdur Rahim, 1994). When
they accepted blood — monegiylyalh), it varied according to the position of the citlpe. the
murderer and his tribe. The blood— money of sorifdsrwas half that of other tribes. They
considered the difference in strength, status aedtige between one tribe and another before
they decided on the vengeance or the blood-morey would take i.e. the higher the status in
the society, the higher the blood-money or revetigehe same vein the lower the status, the
lower the revenge.

To correct this difference, the law @if 'a[] was introduced by Islam. In Islam if a person
kills another person, the life of the murdereraken for the life of the murdered person. The
lives of the members of the culprit’'s family woutet be taken in addition to his life when
revenging. A fixed amount of money is to be exdds Islamic law does not differentiate the
blood-money to be paid by the culprit from one drit® another or according to the victim’s
position in his tribe. The pre-Islamic custom ofeege was replaced with Islamic law of
gillall. This is to show that all men are equal in thétsad God.Qilal] is the punishment for
homicide. However, if the relatives of the victim dot demandjil]al], diyyah which is the
payment of blood-money is demanded from the culfritese concern the homicide that is
deliberate. As regards accidental homicide i.e.hbmicide done by a mistake, it is odiyyah
The dyiyah is freeing a believing slave and payment of comspgan to the family of the
deceased. The culprit- may also be allowed to ga-sfree (Q4: 92, Q2: 178-179). When
carrying outgillall, it should be done in the manner that causesets possible paiQillal’
is inflicted upon a group of people for killing operson.

Summary
The major categories of crimes in Islam #ad, gisas andta‘'zir. /Hadd offences include
theft, armed robbery, illicit sexual relations asldnderous accusation of unchastity. Their
punishments are determined in the @urand the Sunnah. The offences are not pardonable
either by the victim of the offence, by the goveamior by the judge. The punishments jare
the limits of Allah. We mentioned other offenchattare regarded dmdd offences by some
Shar‘ah scholars. We also examingdas (Retaliation) during the pre-Islamic period and th
Islamic period. Law ofjiszs during the pre-Islamic period was full of injugticThe injustice
and the differences in its application were coeddiy Islam.
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Post-Test
1. List the three major categories of crimes in Iskafaiv.

2. Islamic criminal law recognises four major offendesbe [Jadd crimes. Discuss them
with their punishments.

3. How did the Shatah correct the differences between the lawgiofal ! during the pre-
Islamic period and the Islamic period?
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LECTURE TWELVE

Al-Ta'zir

Introduction

There are some crimes mentioned in the umithout specifying their punishments. The
judges are left to determine them. Apart from te&ethnined offences, many other offences are
not mentioned in the Quan and the Sunnah not to talk of their punishmeritkerefore, both
offences and their punishments have to be detethbgehe judge. Their determination must be
related to the general principles in the Qarand the Sunnabh.

This lecture will make you understand some offenoentioned in the Qun without
specifying their punishments. You will also undensl the roles afa‘zir in the determination of
undetermined punishments for the determined offendéou will also understanda‘zir
punishments for the determined offences. How tadleboth undetermined offences and their
punishments is also covered in this lecture.

Objectives
At the end of this lecture, you should be able to:
1. defineal- ta‘zr.
2. identify some crimes whose punishments aretatedin the Quan.

3. understand the roles af- ta’zir in the determination of the punishments for offenc
whose punishments are not in the @arand the Sunnah.

4. State somw'zir punishments.

Pre-Test
1. Explainta‘zir and mention its objectives.
2. List some crimes mentioned in the Q@uarivithout specifying their punishments.
3. What are the roles of the judge in relatiotatair?
4. What should be the watchword of the judge wheerdnining theta‘zir punishments?

CONTENT

Ta'zr is a verbal noun derived from the vedwzara(a four - letter verb) which means to
reform, to prevent etc. Technically, it means aigplument aimed at preventing the criminal from
committing further crimes and at reforming him.t#&zir, the court is allowed to use discretion
both as to the form in which such punishment iseganflicted and its measure.
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The objectives da‘zir are to reform the criminal and to prevent him friurther crimes i.e.
it aims at reformation and deterrence. All crimeswhich [Jaddandqillal] are prescribed are
excluded fronta‘zir. Some timefa‘zir is made to replaceadd crimes where the evidences to
establish suchiadd crimes are not enough.

There are some crimes mentioned in the F@Quwithout specifying their punishments. The
judge or the ruler is left to decide the type ohighment to impose and the manner of inflicting
it. For instance, the judge is left to decide ba type, amount and the manner of punishing
those who practise homosexualism. The @uiays: “As for the two of you (males) who are
guilty of it, punish them both”. If a wife is guitof gross misconduct, and has refused to respond
to other prescribed forms of correction, the hugbmsngiven a certain amount of freedom in
deciding how to use his authority as regards tirel form of correction i.e. beating her lightly.
These steps are taken to protect his family ahiéael of his family. In the same vein, the rulers
or the judges are given a certain amount of freettoose their discretion as regards some cases
that fall outside the areas of the fixed punishmaht udizd andal- gil a7 in order to safeguard
the society. “As for those (women) from whom yoarfelisloyalty and ill-conduct, admonish
them (first), (next) refuse to share their bedsl, @ast) beat them (lightly)”

Another verse from which the law t&'zir can be deduced is: “The recompense of an evil is
a like evil..... But if a person forgives and makesanciliation, his reward is due from God”. In
this verse, the judge is left to use his discretiordetermine the amount of punishment the
offender would be given while taking into considema the maximum penalty mentioned in the
verse by a way of equality. They must not give mitv@n the like of evil the offender has
committed. However he is allowed to give less tthenmaximum punishment.

Ta'zr is also found in the Sunnah as regards the pumishrfor drinking alcohol. The
Prophet's companions held various views. Some \atieit should be fifty lashes. Some
considered eighty lashes as the punishment fordtinking of alcoholic drinks. This is an
indication that the judge is allowed to us&ir as regards this offence. The Prophet ordered all
Muslims to boycott Ka’b b. Malik and Murarah b. Uyaa Their wives were also asked to
boycott their beds. This was because they intealipwithout any excuse refused to go with the
Prophet to the battle of Tabuk when their servisese needed. Later, a Qamic verse was
revealed stating that they had been forgiven. Tureghment of boycott was fixed by the Prophet
in the form ofta‘zir. The creditor is encouraged to give a debtor vghiinancially handicapped
more time to pay his debt or he should write it. diowever, in relation to this Quarlic
injunction, the Prophet allowed a rich person wéiused to pay his debt to be punished in this
Haddith. The extent of the punishment is not mewb The judge is to use his discretion in the
form of ta‘zir.

The punishment for apostasy can onlytéeir because these is no compulsion in religion
(Q2:256). Therefore, it can be rightly said thag Quran and the Sunnah refer to this type of
punishment by implication, if not directly basedtbe examples given.

Ta‘'zir Punishments

It must be mentioned at the onset that it is nasgie to list allta’zir punishments. This is
because the judges are left to deterntaizr punishments and they have a wide variety from
which they can choose the one they consider taibalxde to the particular crimes at their hands.
However, they are not to order a punishment thaganst the Islamic law such as whipping an
offender nakedly and asking an offender to eat parkdrink alcoholic drinks. Whatever
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punishments a judge is to order must serve theogerpf preventing any further crime and
reforming the offender.

Beautiful preaching or admonition

If a person has done an unlawful thing, he sho@dtmonished in the first instance before
another form of correction is taken provided the sommitted is not among the offences of
“ludizd. An example is given in the Qar concerning a disloyal wife who is to be firstaf
admonished or counselled to remind her if she bagoften the implication of what she has
done. It may also be to inform her if she was neara of the implication of her actions. This
kind of ta‘zir is for those that commit a minor offence. It eiéved that such an admonition
would benefit him if he is a believer based onGhe’anic quotation which says:

Oiasl) AR (o KA (i 183
“And remind (by preaching the Qur'an, O Muhammad $Adverily, the reminding profits the
believers” (Q51:55).

Reprimand

The judge may feel that reprimand is enough toembrand reform an offender. Such words of
reprimand are taken to he‘zir. However, the judge must be careful when utteriragyds of
reprimand so that words af-fahasta’ are not uttered based on the @nit verse against foul
language.

alling (Al g KAl g pLaall (8 gy AN (o3 # Ly Sy Jarlly aly Al )
0985 aslal

Verily, Allah enjoins Al-Adl (i.e. justice and wbigping none but
Alldh Alone - Islamic Monotheism) and Al-Ihsan [ite be patient
in performing your duties to Allah, totally for All's sake and in
accordance with the Sunnah (legal ways) of the Red|SAW in a
perfect manner], and giving (help) to kith and Kire. all that
Alldh has ordered you to give them e.g., wealtkiting, looking
after them, or any other kind of help, etc.): anthbfds Al-Fahsh&'
(i.e all evil deeds, e.qg. illegal sexual acts, isdience of parents,
polytheism, to tell lies, to give false witnesskiib a life without
right, etc.), and Al-Munkar (i.e all that is proliied by Islamic
law: polytheism of every kind, disbelief and evkiyd of evil
deeds, etc.), and Al-Baghy (i.e. all kinds of oppr@n), He
admonishes you, that you may take heed (Q16: 90).

Threat

The judge may threaten an offender if his offerssa minor one. He is asked to mend his ways
and not to repeat the offense. He may pronouncengersce against him, and the execution is
delayed until he commits the offense again withtimae frame or a given period of time to be

determined by the judge. He is to use his disanatip power to determine the form the threat
would take.
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Boycott

The Prophet asked his followers to boycott Kab, &fain and Hilal who did not participate in the
battle of Tabuk. Their wives also were asked natléep with them because they did not have
any excuse or reason not to go to the battle otiRath the Prophet. This form ¢ ziir is to
some extent difficult to apply nowadays

Public disclosure @l-Tashhir)

When the trustworthiness of an offender is queati® he may be asked to disclose his other
property. The pieces of information about him maypbiblished in the newspaper. They may be
broadcast on the radio and television so as topealple’s attention to his gross misconduct so
that people would not trust him. They would notoalgive him position of authority or
responsibility or trust.

One other way by which this type t@afzir can be carried out is to take the offender toyever
part of the city particularly his area and tell fheople the crime he has committed so as to call
people’s attention to his dishonesty and lack wsttr

It could also be recalled that the Prophet wasryarag the behaviour of one of his
companions who had kept part of Zakat he colletdedimself and gave the prophet the rest.
He scolded him: “if the appointed man had stayetisfather’'s or his mother's home, would
anyone have given him a gift or not? He was th&e@so disclose what he had kept for himself.

Fines and seizure of property

Fines and seizure of property can be useth@d punishment. It is left to the judge to decide
how much the offender should be fined. Crimes drartfines may be listed in a muslim
country. It must be mentioned that some juristsndbrecognise this type ¢d'zir while some
asserted that the Prophet made use of this typ&zaf. So, there is a controversy as far as this
financial punishment is concerned.

Imprisonment

Ta'zir can also be in the form of imprisonment for a wiéfi term for minor offences. There is no
consensus as regards the minimum period of impmeoi as well as the maximum period. The
jurists held various views as regards the minimund the maximum. The Maliki, Hanafi and
Hanbali schools did not have a maximum periodt&xir imprisonment, because it varies for
each offence and from one person to another. Haw&wmafi‘i fixed one month for investigation
and six months for punishment. According to hing thaximum period should be less than a
year.

Banishment

Banishment is also likened to imprisonment nowaddyserefore, apart from the crime of
fornication, banishment is considered ta&ir punishment for offenders who are likely to
influence other people to copy their deviant bebawi
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Flogging

Flogging can be considered as the punishment @noffs of udid such as 80 lashes for
offences of adultery. It can also be regardedaasr punishment particularly in the case of
alcoholic drinks. There is no consensus as fahasntaximum number of lashes that can be
given to the offender is concerned. The juristdharious views. According to some, it is 75
lashes, and some fix it at 39. One opinion holde tbe 99 while others do not allow more than
20. Therefore, the amount @fzir punishment by flogging is left to the authorityncerned who

is to determine it according to the offender’s eeter and other circumstances.

The death penalty Al-ta‘zir bil gatl)

The death penalty can be imposed for the offen€esudizd. It can as well be applied &&szir
punishment. As regards the latter, it is an exoeptHanafi texts recommended death penalty for
habitual homosexuality, a habitual thief and therdever on whichQiyas cannot be imposed
because of the means used in the crime. The Msdikool permitted. it for offences such as
spying for the enemy, propagating heretical doetripractices which split the community and
the habitual offender whose wickedness can onlgdostopped. The shafi and Hanbali schools
held the same view with the Maliki school.

Judges should do their best by means of conscientieasoningijtihad) to choose the
proper punishment in each casetafir. They should avoid injustice. They should alsor fea
Allah and know that the judgement does not end.hermontinues on the Day of Judgement.
They must pronounce the most suitataleir punishment that will be capable of correcting and
reforming the offenders or the culprita‘zr is a punishment for transgression against God or
against an individual for which there is neitheadd punishment noKaffarah. They should
know that the Quén and the Sunnah contain many statements whichigirefarious activities
and consider them as sins. Many of these prohibdetivities do not have prescribed
punishments attached to them. It is the duty ofuldge to determine theita‘'zir punishment.

Usury (riba)

Usury is strongly prohibited not only by Islam (@25-279) but also by all major religions of
the world. The punishment for it is spelt neitherthe Qurin nor in the Hadith. The judge
determines the punishment for the already detemniniene (usury) by a way @&'zir.

False Testimony

False testimony is considered a sin and a cringtadsd in the Quah. The punishment for false
testimony is not stated in the Qam’ It is the judge’s duty to determine tigszir punishment.

Breach of trust

Breach of trust is also considered a sin as coadaiim the Qu&n. However, the punishment for
this determined crime is not mentioned in the Qurlt is, therefore, the duty of the judge to
determine itga‘zir punishment.
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Bribery (al — Rishwah)

Bribery is one of the dishonest ways of making nyonkhis is strongly condemned in the
Quran and the Sunnah. Therefore, it is an offence oeted by the Quen and the Sunnah.
The judge’s work is to determine i&zir punishment.

Theft

The amputation of the thief hand as thadd punishment for theft is to be imposed only when
the stolen property reaches a minimum value andvéas taken from its proper place-of custody
or hirz. When one of these two conditions is not provkd,offender although not liable to the
haddpunishment may nevertheless be liable ta'ar punishment.

Many other offences can also be determined byuthge. However, they have to relate it to
the general principle in the Qar and the Sunnah and the goals of Balar The right and the
wrong are stated in the Qan and the Sunnah. Judges need to investigate thanQand the
Sunnah with a view to identifying them. It should borne in mind that their details are not in
the two sources rather they are stated in genemaist It is not possible to give detailed laws to
control every aspect of human life. It is only theneral principles which may be found therein.
The details are left to the discretion of the comityu It must be mentioned that the legislation
passed by the ruler must be in line with the gdnaiaciples laid down in the Quan and the
Sunnabh. It must not go against any general priadiptrein. If these conditions are met, the ruler
is free to pass whatever legislation they thinkeégded. This is callesiyasah shar‘iyyah(the
legislative right). This is the point of linkagetlx@en the two termal- ta‘zir andal— siyasah
shar‘iyyah Ta‘zr is an evidence of the flexibility of the Islamienqal system. It must be
mentioned point blank that without the lawtafzir, the Islamic penal system would certainly
have been inadequate. With'zir, it matches all ages and places. The ruler thes the
authority to safeguard the public interest by mghiarmful behaviours unlawful and prescribing
punishments for them. This is because the ultimajective ofta‘zir is to punish wrong deeds
which may do harm to the society or an individuslioral standard is enforced throutgtzir.

It provides Muslim states nowadays an opportunityformulating policies outside the
limited area of the ladd punishments. The variety of punishments allowetha® can save the
modern Muslim states from having to borrow theingddaws from Western model$a‘zr is
also a proof that the Islamic concept of punishneralid and relevant at all times.

Summary
Al ta'zir is-a punishment that aimed at preventing the a@mirom committing further crimes.
Someta‘zir punishments are mentioned in relation to thezir offences. But the extent of the
punishment is not mentioned e.g. beating a disloy@ etc. The judge determines the form and
the measure. Soma‘zir offences are mentioned without mentioning themighiments e.g. rib
(usury) etc. It is left to the judge to determiheir punishments.

Post-Test
1. Defineta‘zir?
2. What are the objectives td'zir?
3. List and explain somt&'‘zir punishments in the Qun and the Sunnah.
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4. ldentify some offences whose punishments are ietdsa the Qugn and the Sunnah.
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LECTURE THIRTEEN

Takhayyurand Talfig

Introduction

This lecture introduces you to the principleTakhayyurandtalfig. The freedom of a person to
be guided by the law of other schools of Islamiisprudence is callethkhayyur Talfiq is the
fusion of juristic opinions of diverse mature. Thehools explained some injunctions of the
Qur’an according to the understanding of their founddrisere are differences in their rulings on
non-major principles or belief. You will learn hosach school respected the views of others.
Followers of different schools work and live togatimowadays. Thereforeggkhayyurandtalfiq

are highly needed. You will also learn the prinegpthat guide the two concepts.

Objectives
At the end of this lecture, you should be able to:

1. define correctly and explain fully the two termiagles:takhayyurandtalfig.

2. know thattakhayyuris only on non-major Islamic principles.

3. trace the differences of opinion to the sayingthefProphet.

4. understand the good relationship that existed antieadgounders of different schools of
Islamic jurisprudence

explainrukhiJah (relief) in relation taalfiq

state the merits and the demeritsadfiq

oo

Pre-Test
1. Explaintakhayyurandtalfiq

2. The founders of different schools of Islamic jurisgence differed on non-major issues.
Discuss

3. Explainrukhilah (relief) in relation taalfiq
4. What are the advantagestalfiq?

CONTENT

Takhayyuris a verbal known derived from the velakhayyara a five-letter verb. Literally, it
means choice. Technically, the word means the éi@edf a person to be guided by the law of
any of the four schools of Islamic jurisprudenden(Qudamah, 1985). The founder of the four
surnni schools i.e. Hanafi, Maliki, Shafi and Halnbad deep knowledge of both the Qur'and
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the Sunnah. They studied, wrote and taughStiei‘ah from these two sources (the Qaur’and
the Sunnah).

They were able to elaborate the Islamic laws a comprehensive system of jurisprudence
throughqiyas andljma‘. There are differences in their rulings on soragigular issues that are
not major principles of belief. Their differencee an the interpretation of certain aspects of
jurisprudence. This was not peculiar to these Imahme differences among the community
occurred during the time of the Prophet, the rigltlided caliphs and the eatlbi‘zn though
there was nothing like any particular school. ThepRet regarded the differences as blessings
because througijtih ad they would be able to understand the @uiand the Sunnah better. This
is the reason why he said: “Differences of opinéenong my ummah are a form of blessings”
(Kasani; Al-Hakim; Ibn Hazm)

The implication otakhayyuris that if one is born in a Maliki home and ha®rbeising
Maliki laws, he has the right to shift to anothehsol say, Hanafi School if he finds in the
school what could assist him to serve Allah in #dseand easy way. All these schools hold the
same beliefs, worship together and recognise the Jadgement of others in the Shaln courts.
Even the founders of these schools loved, respestddearned from one another. For instance,
Abu Hanifah whose school is followed nowadays bystreople in Turkey, Egypt, Russia ,
China, India, Afghanistan, Pakistan etc visiteddMah and listened to Imam Maliki’s lectures
despite the age difference between them.

Imam Shafi studied Hanafi jurisprudence anawdtta of Imam Malik. His followers are
abound in Indonesia, Yemen, Egypt, Syria, Malaysid East Africa. Imam Hanbali whose
followers are mostly in Saudi Arabia was a pupilmmbm Shafi. He also studied and memorised
al-Muwatta of Imam Malik. This book is used by flodowers of Imam Malik who are in North
and West Africa (Doi, 1984)

If a Maliki should stick to only the Malikaivs of jurisprudence, he is calledigallid He is,
however, brandedayru muqallidif he is able to shift or use the teachings ofthenschool, say
Anbali. It should be recalled thtglid from whichmugallid is derived is to follow a jurist or
accept a jurist’'s view as regards the understandfrifpe Quran and the Sunnah. He has no
liberty to be governed by the law of another schatbker than his own. If one exercises one’s
liberty to be governed by the law of another schotbler than his own, one is practising
takhayyur

It is only the judges that are well trainedislamic jurisprudence that can make use of this
principle. This is because he will be able to makehoice between the corresponding legal
principles of the various schools provided it vadisist him to give his judgement based on equity
and justice. Such a judge should be pious, knaydable and mature. Judges should be well
disposed to apply the laws of other schools othan their own based on our discussion on the
attitude of the founders of these schools to ormhem. Nowadays, followers of different schools
work and live together. Therefotakhayyuris highly needed in a case of conflict of law thifs
principle is used, bearing in mind the teachingsh& Quran and the Sunnah, the reforms
necessary to suit the social and economic conditminthe modern time will be acceptable.
Takhayyuralso affords the judge the opportunity or the foeado apply an opinion other than
that of the school to which they were traditionddlyund. Sudan is one of the countries that use
Takhayyur
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Talfrg

Talfig means piecing together or patching up through a@eatlon and fusion of juristic opinions

of diverse natureTalfiq did not exist in the era of the Prophet becausestivas no need of it.
When Prophet Muhammad was alive, there was no foeethy other guide because he was able
to proffer solution to all matters. The Prophet waere to guide his followers on the necessary
steps to take when confronting any issue. The caiopa studied him and imitated him. They
documented his sayings and deeds for their usef@nthe use of future generations. Their
collections were passed on to others. These tiolfeccontained all the cases he had judged and
all the decisions he had reach&dlfiq became an issue after his death particularly duaimd)
after the time of the four Imams.

Taliq can also mean mixing madhhabs for separate aets hlive no direct link or
dependency between them. It is also referred tangiixnadhhabs for separate acts that are
dependent on one another. For instance, salat dememnablution (wudui). An example is that if
one is performing wudui like a Maliki, one has t® one’s entire head hair. However if one is
performing wudui like a Hanafi, one does not wipe's entire head hair. If one is performing
wudui in a hanafi way (by not wiping one’s entireald hair) and the person is praying like a
maliki, such a person is practisiteyfiq in separate acts of wudui and salat. Talfig dao be
done within the same act. An example is when ormpgaging in a Hanafi way, one has to cross
one’s hand on one’s chest in the prayer. The hahdsld be left dangling to the side if one is
praying like a Malik. If a person is praying likeMaliki, and the person crosses his hand on his
chest in the prayer, he is mixing the laws of Isajurisprudence of the two schools (Hanafi and
Maliki). Rukhiah (relief) reveals itself in the principle dfalfiq where verdicts are combined
together particularly when they are consistentdpressing the same line. (Ibn Qudamah, 1985;
Kasani; Ahmad ibn Hanbal; Sihnun, 1323)

Talfrg and the Issue oRukhilah

Rukhlah means relief. It connotes the rules enacted bghAtb lighten the obligation of a
Muslim that is bound by Islamic rules and regulasion certain cases that call for such a relief.
It is used in case of emergency or compulsion. Phephet said: “Verily, Allah likes His
rukhiJahs to be adopted just He wishes that His obligatiare obeyed. Verily, Allah gets
furious with whoever does not follow Hisikhlah® (Ibn Qudamah, 1985; Ibn Hazm; Al-
Ghazali, 1322; Mirza Gharawi).

Rukhah is the permission given by Allah to His servanbider to reduce his burden. This
is to bestow comfort and abundance upon the wedkhenexcused. When one is on a journey of
78km or-more, he is permitted not to fast as a fofnrnukhJah. Some scholars consider it
Claram (unlawful) for a person who fast on a journeynare than 78KM. He should make his
duty easier for himself by finding or using andideling rukhiJah i.e. the verdict that is lighter
and easier.

A mujtahid does not neadlfiq because he is competent to deduce the rulinghaf'&h
from the two sources by himself without relying amy schools. He is to act on his inferences
and may not follow others’ opinionsTalfiq is for Mugallid i.e. non —mujtahid It is not for
mujtahid If a person is acknowledged as the most legurést, and has all the qualifications of
his positions, he may not ne¢alfiq and rukh(Jah. The most learned person’s view may be
followed. Talfig may also be calledaglid i.e. what they calkalfiq is nothing buttaglid.
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Rukhahis a subset dflfiq. A person has the right to choose a way thatasetsiest for him.
The Sharah has no objection or prohibition against it. Td@option ofrukhiJah should not be
for the sake of entertainment.

Reasons for Opposingralfiq

If people indulge in it, it can cause weaknessheirtcharacter or moral standards i.e. they may
not be committed Muslims. It may also lead to opefasal to obey the order of the legitimate
ruler. It can cause damage and evil consequeri@dfg may lead to the use of dishonest
methods in matters of the Stiah to achieve what one wants. Therefore, the tecyleo commit
Claram in the name ofukhllah is possible. It may make a persfasiq (a wrong-doer or a
sinner).

However, it is not right to say people shoodd take taukhilah simply because it can cause
the above-mentioned evils. The Qur’allowsrukhilah and the Prophet also said he prefers
following the easier path of any two ways. It ig right to prohibit something that is allowed by
rules. Some rukhsahs have great effects such msiinage and divorce. For instance, divorce
is invalid when one pronounces it during anger tvem one is angry (Vermin, 1978; Mirza
Gharawi; Al-Sadr)

Benefits of Talfiq

A person has the right to choose a way that issdseest for him provided the way does not go
against the Shaah. It is very useful when putting up guideling iglamic economic system,
Islamic banking etc. This is because verdictsadsay several jurists may be combined together
to form the theoretical framework for such disaiel. In relation to this issue, Martyr al-Sadr
explains in his book, Igtisaduna:

The exploration of economic doctrine is accomplistteough an
operation of ijtikzd in understanding authentic texts (nass),
classifying them, and reconciling their indicatioims a uniform
manner, and we saw that ijatl differs and varies as a result of
the mujtahids’ difference, in the way they undedtdne authentic
texts and resolve the contradictions that occadignamerge
among those texts, and the difference in the raled general
jurisprudential methodologies that they employ. 8o saw that
ijtihad enjoys a shar'i characteristic and an Islamicriatite as
long as it fulfills its obligation and provides acfure and defines
its limits and contours in the framework of the Boand the
Sunnah, and according to the general conditionst i@ not
violable. It is concluded from what we said that thcrease of our
reserve with respect to Islamic economy and thergenee of
numerous forms of it, are all legitimate and Islapand we can
possibly select, in every field, the strongest elgnthat we find in
that form and the most powerful one in solvingghablems of life
and realizing the exalted ideals of Islam. Thismsopportunity of
inherent choice where a researcher holds his freedod opinion.
Taking advantage of this inherent opportunity aodferring the
doer a right in selection in the general framewdok ijtihad in
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Islamic law is sometimes necessary condition frbm technical
viewpoint of exploring operation (Al-Sadr).

Summary
In this lecture, we have learnt thakhayyuris freedom to be guided by the law of any schools
of Islamic jurisprudence whil&lfig is combination of juristic opinions of differenthsmols.
We have explained that the differences in the ggliof the schools are not on major

principles. Their differences are on the interpgietaof certain aspects of jurisprudence. | In

this lecture, we stated that the founders of the &xhools loved, respected and learned from
one another. The issuermkhsahand the benefits @alfiq were also examined.

Post-Test

1. Talfigmeans —

2. Takhayyurefers to —

3. Explain in relation tdakhayyurthe Hadith: “Differences of opinion among my Unima
are a form of blessings”.

4. What are the merits and demeritdaifiq?

5. Discusdalfiq and the issue otikhsah.
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LECTURE FOURTEEN

Recent Demand for Sharah in Muslim Countries

Introduction

Shar‘ah is a Muslim way of life. The implication of thstatement is that all his actions, whether
relating to human dealings or spiritual aspectsragelated by the Sh&h. The roles Sha@ah
plays in the life of a Muslim are more than theesolblood and water play in the body.
Considering the benefits of Sktah to the lives of Muslims, The Muslims have bewaking
frantic efforts for the introduction of Shah in many Muslim countries including Nigeria.
Since 1085 CE, Muslims have been demanding it. iNigeconstitution allows it and it is only
for Muslims. It does not concern non-Muslims. Theams have not come into reality.

In this lecture, you will understand the reasonsy wuslims have been demanding
Shar‘ah. You will also be informed of the efforts ofetiMuslims since 1085 CE to get it
implemented for themselves alone. You will alsowrthat the Muslim lands had been guided
by Sharah in all aspects of life, public, private, sogiaconomic, political and international
dealings before the coming of their colonialists.

Objectives
At the end of this lecture, you should be able to:

1. state the meaning of Shah and what it means to a Muslim

2. discuss the reasons for demanding the introdudti®@har‘ah in Nigeria since 1085 CE.

3. know the efforts of the colonialists towards thaaslation of Sharah in some Muslim
countries.

Pre-Test
1. Define Shatah
2. Discuss the reasons for demanding Staby Muslims all over the world.

3. Examine the efforts of the colonialists as rdgaihe cancellation of Shah in some
Muslim countries.

CONTENT
Definition of Shart'ah

Shar‘ah is literally translated to mean a course legdmwhere water is obtained in the desert.
Technically, Shatah is the divine law laid down in the Qam, the Sunnah and other
acknowledged sources for the regulation and guelah@iuman conduct. It is a Muslim way of
life. This means all actions of a Muslim, whethelating to human dealings or to his spiritual
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aspects, are regulated by the $har The Shafah coverslbadah (worship),al— a lwal al —
shakhsiyyah(sovereignty) siyar (international law)allaq (law of morality), ugzbat (Islamic
criminal law) andal-adab (ethics). It could be seen from these categoties ho aspect of
human endeavour is left untouched. This is to stiie the Shawah is a total way of life for
Muslims. The above-mentioned categories show tles i@f the Shaiah in the life of Muslims.

The Shatah is like a manual attached to an electronic gadbhe manual guides the users
on how he can use it successfully. If there isablem, the manual also gives guidance on how
to rectify the problem. In the same vein, the Sharguides not only all aspects of a Muslim’s
life, but also the society at large. This is besgathe manual sent by the Creator of this world to
guide the inmates is the Stiah. An attempt to deviate from the instructiondedo chaos and
the like.

Some of the Roles of Shar’iah

The Sharah guarantees security of life and property. Hstance, it protects the interest of
nursing mothers and their children by asking thesimg mothers to breast-feed their babies for a
period of two years (Q2:233). The resultant efferftthe beast-feeding are too obvious to be
mentioned. A child that is breast-fed well will bealthy, sharp, agile, intelligent to mention but
a few. It also reduces the likelihood of cancethef breast, ovary and cervix in women. It also
protects babies from diarrhea, pneumonia etc. Ththen also enjoys good health by breast-
feeding her baby. Sh&h prohibits adultery and fornication. The impticas of this prohibition
are many. In the first instance, all the sexuaftiéysmitted diseases (STD) such as gonorrhea and
the Acquired Immune Deficiency Syndrome (AIDS) wibblke reduced to the barest minimum if
not eliminated totally from the society. This ischase the couple would be faithful to each other
as a result of fear of the punishments attachéoritdcation and adultery.

Equality before the law is another benefiSbhr‘ah. If Sharah is allowed, it promotes this
concept because nobody is above the law. The d¢dadmar ibn al —Khattab (the second head of
State after Prophet Muhammad) and an ordinary peag@ appeared in the Silah Court of
Law when the latter had a case against the forBath were made to face the law on an equal
basis.

Sharah covers private and public lives of Muslims. T8lear'ah guides Muslims on their
modes of dressing. It recommends modest dressirgipould not be transparent and tight. Body
hug clothe should be avoided. Both males and fesnate ordered to lower their gaze. The
resultant effects of all these Shah instructions are reduction in the case of ragmhjltery,
fornication etc (Q 24: 30 — 31). There are Shérinstructions on how to enter another person’s
house. This protects people’s privacy and remowudsaerassments (Q 24: 58 -59).

The punishment for alcohol drinking can deteople from indulging in the habit. Therefore,
the problems of alcoholic drinking such as utterfioigj language, killing, psychiatric problem to
mention but a few would be removed in a place ithgbverned by Shaah.

Effective Leadership is guaranteed in a S8hhrgoverned state. People will be asked on how
they rule. People in the legislative power, exeutirm and judiciary will be conscious because
they know they are answerable to Allah. If theydavgudgements here on earth, the judgement
continues on the Day of Judgement. The judgemeszd dot end here. Consciousness of this fact
will make them effective and efficient when perfangntheir leadership role.

Shar‘ah can lead a nation to a vibrant economy bec#usehibits some things that can
serve as barriers to economic growth and developntunch things include prohibition of
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interest, corruption, deceit etc. The populaceagsoin abject penury because of interest.
Recently, the money (N1, 360bn through AMCON) tauld have been used to give people
effective and efficient power supply, good roadsnctional water supply etc was used to
stabilise the banking sector in Nigeria. This moisetgken from taxes paid and the revenue from
other resources.

Poverty alleviation or elimination is possilih a state that allows Skfah. Through the
payment of Zakat and its judicious disbursement aselit is possible to alleviate poverty and
reduce it to the minimum if it cannot be eliminatetally. Under the Shdah 2.5% is paid on
one’s money if it reacheas7ab (minimum amount one can have before paying Zaka#kat is
also paid on other resources such as gold, silaen produce and animals. This is expected to
stabilise the economy and improve the standardviofgl of not only Muslims but also people
living in a country where Zakat is paid. This wae tcase during the time of Caliph Umar.
People were satisfied economically to the exteat tirere was nobody to collect Zakat later.

It is part of Shaiah to counsel one’s children as contained in tie'ad (Q31: 13 — 19). If
children are properly guided, they would becomedgdteace will reign in the society. The bad
consequences of their misbehaviours will be avoitilaey are properly nursed in line with the
Shar‘ah. The future of the nation is expected to begHirbecause they are the leaders of
tomorrow. In the verses quoted, Lugman taught higdien not to be disobedient to their
parents. By implication, they should not be digbéet to constituted authority. They were also
advised to worship only Allah. They should avoitbgance and the like.

The books of Shaah also preach humility, patience, justice obseceaof salat etc. The
resultant effects of all these are well known Boaiety where all these teachings are used. There
are Shatah instructions on how to enter another personigske. This protects people’s privacy
and removes embarrassments. The rule of courtesgytsalamu ‘alaykunto those inside the
house before one enters is a way of protectingpthvacy of the individual. The implication of
utteringsalamu ‘alaykuris that the people inside or the persons beingtgdehave nothing to
be afraid of from the person greeting. The restledfect of such utterances is that trespass,
stealing, armed robbery, burglary and similar ofEsymay not be possible if one really follows
the intent of the words of greeting in Islam (Q24:— 28, 58). Sh@ah can effectively prevent
famine, terrorism, disease, homelessness, debhgkdnd armed robbery as it can effectively
promote justice and fair play.

In view of these benefits and reasons, Musliave been demanding to practise all aspects
of their religion. The Sh&ah is only for Muslims alone. The constitution ¢Ben 38 (1) of
1999 Constitution) also guarantees freedom of iceligand the practice of its legal, economic
spiritual and social aspects of their religion. Biferah is for Muslims as contained in Q 45: 18
“We have made Sh&ah for you (as a law), so follow it and not thedges of those who have no
knowledge”. Some of the other verses which comniMuslims to use Shaah are Q5: 47, Q5:
48 and Q5: 50. This shows that the applicationtadi®h is mandatory on every Muslim, male
or female. It is not a matter of choice. The $hhris not for non-Muslims such as Christians,
Jews and idol worshippers. The Qur’says: “Why should they come to thee for legaisien
when they have their own Taorah which containddtes of God? Even if thou apply it to them,
they would still turn away (from you). For they aret really men of faith.(Q5: 46; Q5: 60)".
This revelation came to the Prophet when a groupewefs came to the Prophet asking him to
adjudicate in a legal matter among them. This ignalcation that Shaah is not for non-
Muslims. It is not also an attempt to force Siadr on non-Muslims. Because Stah is
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indispensable to the life of a Muslim, the demaodif in some Muslim countries particularly
Nigeria becomes stronger from time to time. Itislhw, his culture and his essence.

Shart'ah in Western Sudan including Nigeria

The application of Sh#@ah as a legal system started in Nigeria with ttheeat of Islam in the
country through Kanem-Borno in 1085 CE. It was tigio traders from North Africa. Shaykh
Muhammad Al — Maghili contributed a lot to the ddishment of Shatah through his writings
particularly hisAjiwabah(answers to questions). He wrote the treatise iftg Klajj Muhammad
Askia of Songhay (1486 — 1527). His treatise, “géions of Amirs”, was also written for the
Amir of Kano, Muhammad Rumfa (1463 — 1499). Durthg period Maliki jurisprudence was
applied law in Western Sudan. During the time Islas penetrating West Africa, It also
penetrated North African through the traders oftNdxfrica origin. The North African Berbers
were being islamised. As early as"eentury, Shafah was in some parts of the North based on
the account of Ibn Batuta (Akintola, 2001; Abdulldl998). By the last quarter of the nineteenth
century when the Royal Niger Company came to egplNorthern Nigeria for business
transactions, Shaah had become the way of life of people. When Bnigish came, they met
Shar‘ah in full force in the North. The evidence is taned in the treaty signed by the Shehu of
Borno, Umar ibn Muhammad al-Amin Al-Kanem with tBétish. The treaty dated"7Shawwal,
1267A.H. (8" August, 1851). Shehu said: “We shall set downstifgulations and answer them
according to the principles of the Shain”. Henry Barth was also warned not to bring eitthe
Bible or alcohol to Hausaland. Stiah became fully entrenched during the Jihad ofntih
Dan Fodio (Akintola, 2001; Abdullah, 1998).

As regards the Southern States of Nigeria, dpplication of Sharia Law started from
1830CE. Some believed Islam entered the Yorubatamihg the reign of King Mansa Musa of
Mali (d 1337CE). Al — Masri and Doi said Ahmad rtiened the presence of Islam in
Yorubaland in his work (Al —Kashf al-Bayan...). Adahlloriyy mentioned that the mosque
built by Muslim Missionaries was in 1550 A.D durirtige reign of Alaafin Ajiboye. In the
Southern part of Nigeria, Oba Momodu Lamuye (188®66) established Shah court in lwo
city. Oba Oyewole, the Akirun of Ikirun had an Kdli Court presided over by Mallam Bako
from llorin. Oba Abibu Lagunju of Ede establisree€ourt and put Alkali Siddiq from llorin as
the Judge (Abdul-Wahab, 2006; Abdullah 1998). la Hdo and Eastern States of Nigeria, the
role played by Jihadists to spread Islam and astal$harah was recognised. During 1881—
1910, Oba Momodu | of Agbede in the Eastern Statddigeria destroyed all idols in his area
with the help of the Jihadists from the North. &lese accounts testify to the presence of Islam
and the application of Shah in Western Sudan particularly in Nigeria (Alatg, 2001).

The Muslims had been governed by Bahrbefore the coming of the Christian slave
masters who colonised Nigeria and other countfiegy met the Sha@ah in full force both in
the North and the South. The London Times of 188&ifted that when the Royal Niger
Company reached Northern Nigeria in thé” iBentury, it found a well-organised system of
justice. They said: “These people have their owrsland customs which are better adapted to
their condition than the complicated system ofiBhifjurisprudence”. The Shah was suitable
to the life of Muslims before the colonial masta@me with their legal system. Colonial
Governor Moloney also testifies to this fact whendaid: “The Muslims are the most orderly,
intellectual and respectable class of citizens amseg of the Yoruba”. Blyden, Governor Carter
also said “The Muslims are, as a rule, the mostlligent portion of the country”. The
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proclamation of 1900 section 20 of the Supreme Ca@uidinance enacted by Lord Lugard
stipulated that: “The Court shall always apply th@he Sharah Custom Laws) in all matters
relating to Marriage and the family, land tenumhdritance and succession”. They gradually
confined the application of Shah law to family personal law (Abdul-Wahab, 200&ydul-
Rahmon, 1982; Doi, 1984; Ruud, 2003). That wasbéginning of reducing the all-embracing
power of Shafah. This happening was not only in Nigeria bubdtshappened in many Muslim
countries.

Islamic law was abrogated in many Muslim daes such as India, Egypt, Turkey, Albania
and Nigeria. Where it was not abrogated totallyydts confined to the area of family personal
law. In India, up till 1791, full Jadd penalty was practised. However by the middle ef 18"
century, all the entire Shaah system was abrogated except the ones relatpdrsonal family
laws such as marriage, divorce and inheritance.

The colonialists also cancelled totally diletlaws of Shamlh in Turkey. It was the
Authoritarian dictator, Kamal Ataturk (1881- 193Mat forced Turks to drop Shah which
Sultan Abdul Aziz formulated and implemented inl fidrce in 1869. The Turks replaced
Shar‘ah with Swiss Law. The same thing happened to Mowp Tunisia and many other Muslim
countries. Shaiah was totally abandoned in some Muslim counttiesias partially practised in
some other Muslim countries. In some Muslim co@strsome Shaah principles were changed
to suit the whims and desires of the colonialistd ¢he brain-washed rulers. For instance, a
second marriage during the life time of the firsfewis a prohibition and attracts a penalty in
Tunisia. The imposition of English law had a desting effect on the Sh&ah. Many cases
involved Muslims have been taking to the convergiacourts. They were decided not in line
with the Sharah but in accordance with the English Law. Someshfos have been making
serious efforts to reintroduce Stiah in all aspects of public, private, social, emorc, spiritual
and international dealings. It is their ferventidethat in Shatah lies the solution to all the
problems facing the world today.

The demand for Shah started around July 28, 1894 (Akintola, 200hdAllah 1998;
Abdul-Rahmon, 1982) when the Lagos Muslim demanfitedShar'ah. They petitioned the
colonial ruler demanding that they should be judge@ccordance with the Shah Law of
Islam as reported by the Lagos Weekly Record. fAkdt was enough, they also submitted
another petition in 1923 demanding the British trels for the introduction of Shigah Courts.

In 1938, a group of Islamic scholars requestedHerintroduction of Sh@ah. In 1948, ljebu-
Ode people under the umbrella of the Muslim CorgyefsNigeria wrote to the Governor of
Nigeria demanding for Shiéah. They were tired of being subjected to Commavli.e. the
Christian Law.

The former Chief Justice of Nigeria, Mr. Jost Brooke as the head of the Brooke
Commission of Inquiry established by the Governntenlbok into some national and burning
issues received a memorandum from the Muslim Caesgef Nigeria demanding for the
establishment of Shzaeth. They demanded unequivocally for shariah coWe, therefore, pray
this Commission to grant our request for a sepavtatgim Court...”

During General Gowon'’s time as the head afes{1960 — 1975), the same demand was
made but he used his position to carpet the vaifemgitation. At the All-Nigeria Judges’
Conference held in Lagos in 1972, it was part ®ti@mmuniqué to establish a Federal Shiar
Court of Appeal as the final court of appeal asardg the cases of Islamic Law.

96



During the time of General Muritala Muhammg@®75/1976) the Constitution Drafting
Committee (CDC) was set up. Sitain was entrenched in its proposal because oféngadd for
it by Nigerian Muslims. It was stated in the prepbthat a Federal Shah Court of Appeal as
well as a Shaiah Court of Appeal in each state of the Federatioat wanted it may be
established. Before his death, Muritala approvesl phoposal for the establishment of the
Federal Shaah Court of Appeal and a Federal Court of App&alt after his death, Obasanjo
who took over the mantle of leadership of the coudtopped the establishment of the Federal
Shar‘ah Court of Appeal and signed into law the Fed&alrt of Appeal which is now called
Court of Appeal (Cap. 75, Law of the Federal Reigulf Nigeria 1990).

In 1979, Alhaji Ismail Babatunde Jose and afilnMKO Abiola represented the entire
Southern Muslims in working out with the Northerruslim representatives on the question of
Shariah provision in the 1970 Nigerian Constitutibm 1989, the Nigerian Federal Military
Government banned the discussion of Balar

When Ahmad Sanni Yarima of Zamfara State gswigour with which the Shgéah was
being demanded, he quickly made it his campaigm@®. People voted for him massively and
he won the election. He fulfilled his promise bynahing it on 27 October, 1999. Other states
declared their intention to join Zamfara. Kebi,bé) Kano and Gombe declared their intention
to follow Zamfara’s example between 1999 and 20001996, the Sha@ah debate echoed
during the Constitutional Conference under themegof the Late General Sanni Abacha. It was
reechoed during General Abdul Salami Abubakr. Adise accounts indicate that Muslims have
been demanding Shah for long. There is no single regime in this oty that did not receive a
Shar‘ah petition from the Muslims. Article 18 of the Wed Nations Declaration of Human
Rights signed on 12October, 1948, asserts freedom of thought, consei@nd religion. It
particularly affirms the individual’s right to wdrg, observe, teach and practise his religion.

The Muslims demand for the Sian Law to govern their lives. Failure to apply tBlear‘ah
Law on Muslims has adverse consequence on themsmbrd and the hereafter. They want it
to guide them and they do not prevent anybody fegplying any law on himself or herself
inasmuch it does not affect them as Shhrdoes not affect non-Muslims. The provisions of
Sharia are speedier and more effective than amymede laws.

The Muslim lands had been guided by legatesyscalled the Shaah in all aspects of
public, private, social, economic, moral, sociatl anternational dealings. However, all golden
rules of the Shaah were dropped when the British, French or Duatperialists came and
changed the will of people. Many voices were raiagdinst all European ways of governance
that are against the Skfah but the imperialists carpeted the few Muslimysfibe by force.
Through the hues and cries of some committed MsslMuslims were allowed to practise the
Islamic personal law. They were able to succeeaancelling all the other aspects of the
Shar‘ah such as criminal law aspect of Stahr, etc. Through the support received from some
Muslim rulers and the Muslims who were trained urttie influence of these new rulers i.e. the
Europeans, the European system of commercial law made to replace Islamic law of
transactions in all the areas colonialised by theerialists. Such areas included South-East
Asia, East Africa, West Africa and the Ottoman Ermpi

It could be recalled that ottoman empireddtrced Tanzimat between 1839 and 1876. In
1850 and 1858, French commercial code and Frenohl pode were introduced to replace
Islamic commercial law and theadd punishment of the Shiah. Egypt also did exactly the
same thing with the Ottoman Empire. The Italian &&man influences were also noticed in the
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Muslim lands. By 1883, three-quarters of the legyaitem in Muslim lands were replaced by the
European legal system.

In 1862, Indian penal code was made to reptae Shatah which was in used for many
centuries during the Moghul rule. Sudan, Morocconi$ia, Nigeria, etc were also affected and
influenced by the colonial rulers such as Frenchrogean and others. Whatever little of
Shar‘ah that is in force is in the area of family lawfter the Second World War, Muslim
countries started gaining their independence froair tcolonial masters. Some declared Islamic
law as their source of legislation while othersasled totally the Shaah courts. As regard
Shar‘ah family law that is being practised by many Moskountries, the law was unchanged
and uncodified in some countries (Doi, 1984; Ru2d03). It was changed through modern
legislative process in some parts of some countigs Zamfara in Nigeria. In some other
countries, this aspect of the Siwn was abandoned and replaced by the modern tas/ohly
in Saudi Arabia that both the Stiah family law and Islamic penal law are used. @dtze two
Yemens, Bahrain Kuwait etc use the Sfadrto a large extent.

The Maliki Family law operates unchanged iigd¥ia, Niger, Senegal, Mauritania, Mali,
Guinea, Chad and Gambia. Hanafi Family law in Afgean while Maldives use the shafii
family law. In Turkey and Albania (ottoman Empireéhe laws have been secularised. The
muslims in the Soviet Union, Philippines, Kenya drahzania are subjected to secular family
laws. The Islamic family law has been reformedampered with. The modernists changed the
Shar‘ah to suit their imagination. They rejected, twidtand modified the legal injunctions of
the Quran and the Sunnah.

Summary
We have examined Shah as the divine law laid down in the Qam, the Sunnah and othger
acknowledged sources. The roles of Shhrsuch as security of life and property, degent
modes of dressing, vibrant economy, poverty eraidicahumility, justice and prevention of
famine, terrorism etc are discussed at length. dg@ication of Shaiah started in Nigeria in
1058 CE through Kanem-Borno. However, the colosiiicancelled or dropped a substantial
part of the Shalah which had been guiding all aspects of publid @mivate dealings of
Muslims their arrival. Muslims have been makingntra efforts to reintroduce Shah to
guide them. All their attempts have been discugsdhis lecture.

Post —Test
1. Give the meaning of Shiaah?
2. What are the roles of Shah in a Muslim life?
3. Discuss Shamah in Western Sudan including Nigeria and the olbsts.
4. |s Sharah for non-Muslims?
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LECTURE FIFTEEN

Muslim Women and Modern Reforms

Introduction

Islam is accused of regarding women as inferiomém. People blamed it for all the misdeeds
and oppressive behaviours of men towards womerth&#e accusations led to the formation of
women liberation movements. In this course you wiltlerstand the status of women in Islam.
The enviable position which Islam has given to wonmore than 1432 years ago will be
discussed. No religion except Islam accords wonmenrécognition that befits them. All the
rights and privileges given to women in Islam anggque and discussed in this lecture. You will
also learn that all the agitations of modernistsegmrds the status of women have been taken
care of in the Qu&n and the Sunnah.

Objectives
At the end of this lecture, you should be able to:

1. understand that Islam has taken care of allathi@ations of modernists as regards the
status of women.

2. understand that Islam is the only religion thetords women the recognition that befits
them.

3. state some of the rights of women in Islam.

4. list the agitations of the modernists as regdhds status of women and the Islamic
perspective/solutions towards the agitations.

Pre-Test
1. What are the agitations of the modernists as reghe status of woman?
2. How can you respond to their agitations from thanhéc perspective?
3. List and explain the rights of women in Islam.

CONTENT
Muslim Women and Modern Reforms

When the colonialists entered the Muslim countriégy took the deplorable conditions of
women to their own benefits. It is unfortunate thase colonialists presented themselves as
people who fight for the cause of women. In theumries, they failed to attain the same
freedom until they fought for it. They accused mslaf regarding the woman as inferior to man.
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They blamed Islam for all the misdeeds and oppredsehaviours of men towards women. All
these accusations led to the springing up of wolliEration movements in some Muslim
countries. An attempt by Muslim women to imbibe tthoctrines of their colonial master led
them to the formation of a special class of woméio wegarded themselves as modernists. This
group believes women should not only dress like imggoing about in shirts and trousers, but
also bear their fathers’ names.

They also want women not only to participetepolitics but also hold important positions
particularly the headship of a country. To putimgly they want women to become presidents,
chairmen to mention but a few. They also want worteepractise polyandry, since men are
allowed to practise polygyny i.e. they want womemave as many husbands as men could have
wives. The modernists also advocate that womenlghgp out and work. This group has been
influenced by social ideas that are foreign tonstaculture (Al-Hibri, 1997; Ahmed,1992;
Feillard, 1997). The modernists cajole gullible wvayminto the idea of absolute freedom, and
thus has led them to confusion, sexual harassnmeitagpe. Many houses have been broken as a
result of the freedom and rights which modernists @aiming and proud of. The rights and
privileges which the colonial women got after lodgcussions, fighting, forceful pressure,
imprisonment etc have been bestowed upon all worngmtarily without any form of force or
revolt more than 1432 years ago.

It should be mentioned that some of the &gita of modernists as regards the status of
women have already been taken care of in thea@and the Sunnah. It must also be mentioned
that no religion except Islam accords women theggition that befits them. Our discussion is
based on the aspects of the rights of women asaioeat in the Quin and the Sunnah.
Whatever rights modern women enjoy fall short ofatvilslam has established by a Divine
decree for the Muslim woman. Islam has establisftedwoman what suits her nature and
protects her against disgraceful circumstancesfeaf $ome of these rights are discussed in the
following passages.

Mode of Dressing

Women are to dress decently in Islam. Modest dngdsinot for Muslim women alone. Muslim
men are also enjoined to dress modestly and dgcerthe modernists alleged that Islam
enslaves woman and reduces her beauty by commaheirtg put onJijab. This is not correct.
The baselessness of the allegation is shown imigs&ning oflJijab. [Jijab in Islam means to
dress in a way that all parts of the body are cay@xcept the face and the hands according to
the Hadith of the Prophet: “Aisah reported that Asmlaughter of Abubakr, came to see the
Prophet with a thin cloth over her. The Prophetédraside from her saying: “O Asmaa’ when a
woman reaches puberty, it is not good that any gfaner (body) should be seen except this and
this” (Pointing to his face and hands) (Al-Hafi89b). The Qu#n also says:

Tell the believing men that they should lower tlysize and guard
their modesty: that will be most conducive to thairity---(and)
verily Allah is aware of all that they do.

And tell the believing women that they should lotheir gaze and
guard their modesty and not display their charms gublic)
beyond what (must ordinarily) appear thereof; henke them
draw their head coverings over their bosoms. And feem not
display (more of) their charms to any but their asds, or their
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fathers, or their husband’s fathers, or their soti®ir husband’s
sons, or their brothers, or their brothers’ song, their sisters’

sons, or their womenfolk, or those whom they riglytipossess, or
such male attendants as are beyond all sexuatajesi children

that are as yet unaware of women’s nakedness; enthém not
swing their legs (in walking) so as to draw attentito their

hidden charms. And (always), O you who believe-efalbu—turn

unto Allah in repentance, so that you might attaira happy state
(Q24: 30 — 31).

These instructions are not only for womennraee also covered. Dressing is important
because the way a person dresses tells a lot aheyterson. Therefore, Islam recommends
modest dressing habit as well chastity for bothemand females. If a woman dresses decently
and modestly, people will respect her. Dressing alsb reduces the temptation of staring at the
opposite sex or using the eyes for seduction, &gl ib turn will reduce unlawful sexual
relations. In Islam, man is expected to cover thekedness particularly from the navel to the
knee. If a woman dresses modestly, she would deged against unwanted approaches. The
adoption of modest dressing is to preserve theityigh woman when a woman dresses decently
and avoids putting on back-less, “body-hugs” “habys” mini skirt and “top-less” dresses, “the
area-boys”, the rapists and the like will not aggto her. She will enjoy a great degree of
respect. Non-Muslims also appreciate Islamic madekessing.

Equality in the Procreation of Humankind

Both man and woman are partners with regards tor@ation. The former is the father while the
latter is the mother. In relation to this partiges Allah says: Q4:1 “O mankind! Be dutiful to
your Lord, Who created you from a single personag, and from him(Adam) He created his
wife (Eve), and from them both He created many amhwomen and fear Allah through Whom
your mutual (rights), and (do not cut the relasimf) the wombs (kingship). Surely, Allah is
Ever an All-Watcher over you”.

Education

Education is very important in the life of a Mus]irmale and female. In fact, the very first
revelation of the Quan to the Prophet started with the command to reada seek knowledge
(Q96: 1 -5).The Prophet also said: “The searchkfmwledge is a compulsory duty for every
Muslim, male and female” (Al-hafiz, 1996; Akintol@001). All these injunctions point to the
fact that women should be educated. Even duringdhky days of Islam, many male and female
members of the community were encouraged to acqadteation. The resultant effect of the
instruction was that a good number of men and wogrenw up to become giant scholars.
Aisha, the Prophet’s wife, was a great scholar telught many companions and other Muslims
the Quran and the Sunnah. Even in Nigeria, the case ofaasithe daughter of Uthman Dan
Fodio is an example. She was well educated in ldssics of the Arab and classical world. She
was well versed in Arabic, the Fula language, HatsaShe was a leading scholar. Nana Asmau
whose reputation was not hidden in West Africa wriot a prose about the experience she had
during the Fulani Wars. She was a counselor tabhather when he took the caliphate (Body,
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1999). Therefore, when Islam enjoins the seekindgramwledge upon Muslims, it makes no
distinction between man and woman.

Rights of females before birth up to their adolesaece
Islam gives woman her rights from the time she m@tsn existence up to her adolescence.

Her right before birth

Islam advises Muslims to be careful when choosiaiy tpartners. They should give priority to
religion and character when choosing their partnéfghis advice is taken, their children will
have righteous and caring parents. This will hep®sitive impact on the said children too.

Her right during pregnancy

The unborn baby is also protected from being abadteing pregnancy. When a person throws
a stone at a pregnant woman and the woman died?rthyghet decreed that the compensation
(diyyah should be paid for the unborn child (male or fEspéBukhari)

Her rights during childhood

During the pre-Islamic period, female children wbuzied alive(Hitt, 1984). If a woman should
give birth to a female girl, she would feel ashapgieved and dejected. The Qamr’'gives the
vivid picture of the situation when it says: “Anchen the news of (the birth of) a female (child)
is brought to any of them, his face becomes daH, Iz is filled with inward grief. He hides
himself from the people because of the evil of thihereof he has been informed. Shall he keep
her with dishonor or bury her in the earth? Celyaievil is their decision” (Q16: 58 — 59).
This attitude was reformed by Islam by considetimg birth of a baby girl as a blessing from
Allah. Allah mentions female first when he is cadjiour attention to His blessings with regard to
giving birth to children. He states: “To Allahlbegs the dominion of the heavens and the
earth. He creates what He wills. He bestows ferohildren to whomever He wills and bestows
male children to whomever He wills” (Q 42: 49). TRephet is reported to have said: He who
trains a boy trains one person but he who traigglehas trained the whole world. This is to
show the status of women in Islam.

Choice of Husband

In Islam, the consent of both the men and the woreean essential element of marriage. A
marriage contracted without mutual consent of the parties is null and void (Q2: 232). It is
allowed for a man to give his daughter in marritme person of his wish according to Maliki
school of Islamic jurisprudence. Care must be tal@rto abuse this provision. This is based on
the assumption that the father has better experiand wisdom to make a good choice. It is also
believed that the father loves his daughter andwbald not injure her interest. All these
assumptions are based on the ground that a girlbeagarried away by emotion and youthful
fantasy to make a wrong choice. However, if shdikdis the arranged marriage, it shall be
annulled based on the prophetic tradition. The Febs also reported to have said: “the widow
and the divorced woman shall not be married unéirtorder is obtained, and the virgin shall not
be married until her consent is obtained (Bukhari).
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Property Rights

Islam grants woman equal rights to earn and owpetyg. She has the right to dispose off her
property according to her wish without the conbbany man. She can enter any lawful contract
which a man can. She is equal to man in carryasponsibilities and in receiving rewards for
her deeds. Spiritually, woman is not less than mahe struggle. (Feillard, 1997; Minault, 1997,
Wadud, 1999). In the same vein, if she commitsnacsi an offense, she receives the same
punishment a man would receive if he were to conthatoffense. The Quan says: “...Never
will I cause to be lost the work of any of you,lemale or female ... “(Q3: 195) “.....Men shall
have a benefit from what they earn and women s$izaié a benefit from what they earn...” (Q4:
32).

Freedom of Expression

Women are allowed to express themselves in Isl&he has the right of expression as much as
man. It is not right to condemn the sound opinioha woman because of her feminity. She also
has the right to consult and to be consulted (B8&2and Q 3: 159). Her feminity constitutes no
obstacles to express herself. During the timéefRrophet and the caliphs, women did not only
express their opinions freely but also put forwaodind arguments to marshall their points (Q
58: 1-4, 60: 10 — 12). A specific example took platuring the time of Umar, the second
Khalifah when he said from the pulpit in the presenf a large crowd: “I will fine any man who
gives his bride 500 dirhams or more as dowry. Hadl $f@ made to give the same amount as that
by which his dowry exceeds tidahru as — sunnaltraditional dowry) to the public treasury”.
At this, a woman who was at the foot of the putpied out in a loud voice her objection to
Umar’s statement saying: “Your proclamation concedGod’s law: for does not suratul - Nsa”
(Q 4:20) say: “But if you decide to take one wifeplace of another, even if you have given the
wife you put away a talent of gold as her marripgetion, take, not the least bit of it back?.
How can you, then, in contradiction of the Divinew. which has stated that it is permissible to
give more than the legal minimum marriage portimake your proclamation?” Umar could not
deny the sound argument of this woman and withdnsvproposition saying: “It was a man who
erred and a woman who uttered the truth” (Doi, 198dati, 1975)).

This is a height of dignity that Islam hastosved on the female sex to enable them express
their opinion. From the example cited, the womars afle to lift her voice in public against his
proposition and this made him to reverse his owslipwtterance.

The Right of Inheritance

Before Islam, woman was not allowed to inherit hesband children and other near relatives.
She was part of the property to be inherited by.nislam reforms the bad culture and allows
females whether they are wives or mothers, sigierdaughters to inherit their near relatives
according to degree of relationship and the nunobéreirs. Allah has given them this right of

inheritance. Nobody has any gut to deprive therthisf right. Will cannot be made more than

one third of the deceased’s property; and it shaoldbe made to deny the rightful heirs of their
shares.

There are variations in the rights of intemde between man and woman due to the
differences which exist between the financial respalities of man and those of women. Man
receives two shares while woman gets one only.eraer many reasons for the variations. Man
is responsible financially for the complete maimatece of the whole family, wife, children and
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other dependants. This role is not applicable tonam. Virtually, all categories of females are
recipient. For instance, a wife receives from haesldand; mother receives from her son; a
daughter receives from her father; a sister reseivem her brother and a female without
relations receives from the society. Whatever sirawill be hers to take care of her personal
expenses particularly the luxurious things thatlées to have.

Inheritance is a sort of aid that must betrithsted according to the urgent needs and
responsibilities. Man is in greater need than worfanbearing more burdens of all kinds of
financial responsibilities. This is not the caseéhwa woman. Woman is given inheritance
because she is related to the deceased. Askingnameand two women to bear witness to
contracts does not mean woman is inferior. It @gecautionary measure to guarantee honest
transactions that if a woman of the witnesses tsydbe other will remind her.

Privileges of a woman

Exemption from some religious rights is one of thesivileges. Women are exempted from
(salat) prayers altogether during menstruation.yTdre not to refund the missed prayers when
they are pure. They are also exempted from fasturgng childbirth-and menstruation but they
will refund the number of days they missed aftemRdan when they are pure. Mothers enjoy
more recognition in the sight of God (Q31: 14 —Q@86: 15). Woman is entitled to (75%) three-
fourths of the son’s love and kindness while maenstled to one-fourth (25%). Paradise is
believed to lie under the feet of the responsib@h®rs. Woman is also to be maintained
completely by man. If she wants to work and contebfinancially to the running of the home,
she is allowed. It is praiseworthy and commendabklere Allah if a woman who is financially
capable assists her husband at hofeere are some women who do not consider their
husbands to be in waterloo by marrying them and dmot make life difficult for them. A few
women are so good to the extent that their husbandsould leave the affairs of home for
them and they would manage them efficiently, effetely, religiously and without
arrogance to their husbands. History has shown thechildren of such women are always
great. The corollary of these statements is that womea @dinot claim all the rights by making
life difficult for their husbands would have theiames and those of their children written in
gold.

Asking a man to'lead compulsory prayers do@smean he is superior to woman. It is a
matter of avoiding distractions and evil thouglmigttcan emanate when a woman is leading. It is
also to maintain concentration, harmony and ordeory worshippers. So, it is a regulation of
discipline and not a sign of importance. For instg the heads of state, men of timber and
caliber, governments, commissioners etc stand Hedainimam and shoulder to shoulder to the
pauper.  This is to show that it is the regulatddiscipline and not a sign of importance.

Adoption of Marriage Names

In common law or in the Western society, a womastrduop her father's name or maiden name
once she is married. She has to adopt her husb#aily name. Many of them publish their
change of names in newspapers. However, womenllaveed in Islam to bear their fathers’
names even after their marriage. Some women addlthgband’s name to her father’'s name
instead of dropping the latter. This is also alldwkethey agree on the adoption of compound
name. Islam ordains that every child must be cdiledis real father's name. If a person’s father
is not known, he must be called a brother in faftp33:45). If a divorce should occur, the
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woman needs to change her name again. Howevdieihas been carrying her maiden name,
she does not have to change it again when therdiigrce between her and her husband.

ADOPTION

Islamic law enjoins parents to give a child a nanbirth. The parent is enjoined to give a good
name to their children as this will remain theiemtity in this life and the hereafter. On the Day
of Judgement, Abu Dawd reported that the Prophdt Sdou will be called on judgement day
by your name and your father’'s name. So, chooseeaname” (Abu Dawd No 4945). Children
should be called by their names and their fatheashes as instructed by the Qur'even if we
adopt them. This means adoption can never givesopéehe status of natural son (Wadud, 1999;
Tucker, 1998)

Zayd ibn Harithah whom the Prophet adoptedisson was given to Zaynab as her husband.
But the marriage did not work and they had to saparThe Prophet later married Zaynab
because she was left alone. This is an indicatiah an adopted son can never be a real son.
Therefore, adoption does not bring about any of ties and effects created by blood-
relationship. By implication, adopted children mumit inherit in the estates of their foster
parents and the foster parents should not intlrethie estates of their adopted children. Both can
make awasiyyah(will) of not more tharis of their property for each other.

Sexual harassment

Another area where women are abused and they amgoaling for reforms is in the area of
prostitution. Innocent female adolescents are @sedrostitutes. Their agents benefit from this
illegal trade. It must be explicitly made clearttihglam has prohibited adultery and fornication
more than 1432 years ago. Prostitution is condenmég totality in Islam as contained in the
Qur’an (Q23:17) and the Sunnah.

From the foregoing, it is clear that all teéorms looking for by women nowadays have been
entrenched in Shéah more than 1,432 years ago. It must be mentighatl the rights and
responsibilities of a woman are equal to those wiaa though they are not necessarily identical.
If woman is deprived of one thing in some aspetthfe she is fully compensated for it with
more things in many other aspects. In Islam theraa difference between man and woman.
Only excelling in virtue, piety, spiritual and athl qualities can make people, males or females
stand out from one another. It is left to men ammen to strive and achieve that kind of
excellence. It must also be mentioned that women iarno way inferior to men. Their
abandonment of religious precepts in political,i@lpeconomic and spiritual matters, and the
negative attitude of Muslims and their leaders gam in this sorrowful situation. Therefore,
there is no need to devise a way of accommodahiagéforms of the modern women i.e. the
modernists. All their agitations have been taker cd by the Shaiah. Efforts should be made
to implement what the Shah has enjoined more than 1432 years ago.
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Summary

We have examined the agitations of the modernstsegards the status of women in Isla
We have also examined all rights given to womefslam. All their agitations have alrea
been taken care of in the Qam’ and the Sunnah. Some of their rights are ownersh
property, education, equality in the procreatiorhomankind, choice of husband, freedon
expression and bearing their father's names instgfadheir husband’s names as th
surnames. No religion except Islam accords worhendcognition that befits them. Islam |
established for woman what suits her nature anttpi®her against disgraceful circumstan
of life.

In Islam there is no difference between man and ammOnly excelling in virtue, piety
spiritual and ethical qualities can make peopldemar females, stand out from one anothe
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Post-Test

Mention some of the agitations of the modernistshen liberation movements.
What are the Islamic perspective to the agitataoms complaints?

Is it allowed for a married woman to bear her fatherame as her surname?

Is search for knowledge compulsory for both male$famales in Islam?

Is there any equality between man and woman iptbereation of humankind?
Discuss the rights given to females right from befloirth up to their adolescence.
Can a woman own property in Islam?

ONoOrwWNE

in Islam.

Give an example of a situation that indicates thamen are free to express themselves

9. Explain the reasons for the variations in the sgbf inheritance between man and

woman in Islam.
10. List and explain 4 of the privileges of a womarstam.
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