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EDITORIAL COMMENT
The Nigsian Current Law Journal, as its name implies, was formed to feed the teeming populace
(both legl and non-legal minds alike) with a current, stable and consistent legal prodical and thus
fill the zum created by seeming non-existence and inadequacies witnessed in the production of
a learneblaw journal. The Journal is set to achieve this by discussing, evaluating and analysing
topicak amrent legal issues that runs through Nigerian legal scenario today in a reasonably
dispass#mate manner.

. The sogity travels fast. it is not static. Its cosmopolitan nature is daily breeding new dimensions

to crimezality. The technical and technological development are revealing daily many things
hitherteeonsidered incomprehensible, unfathomable and mysterious. It is interesting to note
howevesthat the legal profassion in itself is multi-dimensional. In effect, in spite of the wonders
performsd by science and technology withits astounding achievements the foundation of its modus
operanggworkings and operations is solidly built on law. They operate within the dictates and
prescrigins of law, Failure to observe these rules might render one liable criminally or civilly or

_ get an asttained with illegality in course or effect or both.

' The thest of our @ment is that law plays a pivotal roles in the life of any Nation and indeed it

formsthssocietal nuclens and animatesit. Thus, while under-developed nationshave underdeveloped
laws, desloped nations daily aspires to maintain the status of their civilized and foresightful laws.
We areof the opinion that societal development is predicated and deeply rooted on the
develogsent of its law. Destroy the faw therefore and the sosisty is doomed.

In the Eg of the foregoing, it goes without saymg that the principal actors and operators of the
legal degastment of any nation (i.e.lawyers) require an indept knowledge not only of the laws, but
also mwthe abreast with all the lattest discoveries in legal literature analytically and objectively
examinefin a superlative manner by Iegal titans. This is indispensable for any lawyer and perhaps
non-leg#dminds to forge ahead and operate efficiently. The Nigerian Current law Journal is
therefosmet to unravel the legal intricacies patently or latently embeded inlegal literatures, acts,
legislatims and judicial authorities.

We regasd the importance and the unique roles of law in any society as sacrosanct. Its violation
is therefisesacrilegious. We may pardonand leave aside the many intrusions of plethoraof decrees
promuligged by the militarv government that is nearly overtaking the organic law. No doubt, they
fall shostisf what can be called “ Law” as known to the civilized minds.

Happilgsiice we are now witnessing military disengagement from the Nigerian political terrain,
ﬁﬁwd opinion that the judiciary particularly in the third republic and beyond must be

" structuralj repaired and rejuvenated in view of their prolonged sojourn, contamination by and

cohabitafin with the military so that the sanctity of the rule of law and all the variables needed
to opesaliinalize it can flourish. Anything short of this, it is submitted, will be counter-productive
and incemgruous and can not guarantee the much needed justice while the last hope of the common

Put diffesntly, it will be a revival of the anarchical period of the Hobbessian era when life was poor,

¥ »

Vi |

Nigerian Current Law Journal

nasty brutish and short,

The Editorial Board of the Nigerian Currentl Law Journal is on the threshold of contributing to
the progressive development of the law by producing a journal that would not only be highly
competitive in Nigeria but will also earn it a pride of place among the forward looking journals
all over the world. )

This enviable mission h.a's been accomplished judging from the calibre of the distinguished
scholars, seasoned practitioners and eminent jurist whose brilliant articles are herein contained

in this issue “ Reps ipsa loquitur”.

No doubt, the Nigerian Curr.ent Law Journal is the most current legal periodical in Nigeria today.
We carcfully planned for this and we promise to maintain the status-quo. :

Thank You.

JAPHET OLUWAFUNMI OMOSEFUNMI, ESQ.
EDITOR-IN-CHIEF
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OUR GOAL
The drive by man to search for more meaning into his mediate and immediate environment is
eternally infinite. The upsurge of discoveries and inventions leading to the emerging world of
profound sophistry is a product of Man’s consistent assidious task of every day reseach. These
inventions and discoveries however palpable, must be cloth in the protective values of the law in

order to have meaning.

The need to meet these upsurges and coupled with man’s intrinsic nature of irrationality
predicate the need to strive for more and consistent legal rescarch to enhance the law. The
emerging world erais dynamic and as such law as amirror of society cannot fathom to sleep away.
The thrust of such law, however, must be toward the attainment of ultimate good of Man.
The birth of the Nigerian Current Law Journal is therefore not an accident. It is yet another
veritable instrument in the search and research for growth and development of the law to crown
human endeavours.

Upon inagu>ation, the Editorial Board through its team of articulate and seasoned lawyers and
other professional experts set the following as the objectives of the Journal:

- - Tﬁﬁ;ﬁw&gﬁgt&ﬂtt&pﬁiﬂfﬁrd&sﬁmiﬂaﬂngidnsmmmthglmmd
advancing legal education:
& " To serve as a forum for expressing contemporary views on latest current laws
and development on critical areas of the law with a view 1o enhance its better
. knowiedge;

To serve as a forum for cross-{ertilisation of ideas and disseminating of legal
knowledge;

As a Publication of contemporary legal issues, it will focus en issues that touch
on latest development in all facets of fife with a view to unravel or solve theic

intricate legal problems;
and finally the journal will serve as a pivotal for the realisationof socictal valucs

and ideals.

Adcquatc measures are in place Lo ensure the achievement of these modest objectives. While we

' arc nol unaware of the untimely death ofscmﬁwrnalswboscmhlpﬁdnnhckssoﬁd

foundation and prospects for con tinuity, ours is  continous process. For as lucidly put by Justice
Jacksu'wcmnuﬁnlbeanscwcmfanﬂquwminfamicbemwemﬁmf

To theagile and noble minds whose search for knowledge are insatiable, we pronounce the birth
of yet another periodical which seeks to critically venture into all facets of our legal system and
cven beyond. .
Welcome on board.

LANRE FALOLA ESQ, :
me*mr EDITOR-IN-CHIEF . ey | »
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THE PERSPECTIVE OF THE LEGAL PROFESSION IN NIGERIA IN THE NEXT CENTURY
B HON. JUSTICE P. NNAEMEKA-AGU 1.5.C*

81 Fox?sidc.r th‘is topic amore difficult and challenging endeavour because it carrics with it an
inbuilt implication of prophesy: the often difficult task of trying to peer into the future.

ButI h‘ave_ as my consolation that there have been at different ages in history visionaries and
Prophc(s in different fields of human endeavour. Let me emphasize that what I intend to do today
is not thf: Prophccy of the fype we have been reading about in the Bible or the Quoran. Nor of
the mysticism of H.B Wells or Jean Dixon. Nor of the seeing into the future by Nostradamus who
was born in 1503 bum.las able toforesee and foretell all the major eventsinworld history, including
tz;; French and American Revolutions, the two world wars the assassination of President Kennedy
and Pope John Paul I and even the recent encounter between scud and patriarch missiles in the
Gulf, What.l propose to do is to attempt a cool, calculating and rational analysis of the legal
profcsmf)n in Nigeria and try to visualise its structure and content, snccesses and failures, aims
and aspirations, sirength and weakness, in the next century. B ’

OUR ULTIMATE GOAL

Before I can effectively do this, I must recall that the ultimate goal of the Nigerian nation is
to build a society where peace, truth, justice and fairness will reign in the words of the preamble
to our ngzlsﬁtuhogm want £o build a country founded “ on the principles of Freedam, Equality
ideu.sncc fufw of consofidating the Unity of our people” . All these will be iml;ﬂs;x'_blé
(?f atta.mmcnt thbot.n just laws, and the members of the legal profession form the indispensable
linchpins for the attainment of that noble goal. The members of the legal profession are necessary
pam'xc.rs in the promulgation of such laws. It is their exclusive responsibility to interpret,
admxm;ter, enforce, and jealously guard such laws. For the only true freedom is freedom
nciordmg to law. Sir Winston Churchill of blessed memory recognized this where he said:

The people of any country have the right and should have the power by constitutional action,
byfree un‘f etteredelections, .................. tochoose or change the character or form of government
under which they dwell that freedom of speech and thought should reign; that Courts of justice
independent of the Executive, unbiased by any party, should administer laws which have reccivcd,
the broad assent of large majorities or are consecrated by time and custom. Here are title deeds
of frc?dom which should lie in every cottage home. Here is the message of the British and
American people to mankind. Let us preach what we practice - let us practise what we preach” 1

Sir Winston was not a lawyer. He was a soldier, politician and statesman. Yet he was able to
seevmdl_yt.haubcuﬂypathtorealﬁeedtmwasthrongbthclaw.Ifhewa'cahwy:rhewould
have put it in the language of that distinguished jurist and constitutional lawyer, A.V. Dicey, the
Vinerian Professor of English Law at Oxford when he wrote his Law of the Constitution in 18385
Sir Winstor would have called it Rule of Law, This concept, according to Diceymeansthe absolute
Supremacy of the regular laws of the land, as opposed to the influence of arbitrary power and the
cqu.aytyofallmcnmrlmmbefnrcthclaw, irrespective of their status, wealth, influence or
pouuomTthiguhCmintimhasinmmcataintamsembrwedﬂnmccpto&herdc
of law. For it is enacted in section 17 of the Constitution of 1979, thus: o

“17. (1) The State social order is founded on ideals of Freedom, Equality and Justice.

*Fhow Sancico P, Mscsnibaligh is4 justice of the Su . et iz

on Ju naen preme Court of Nigeria, Lagos.

1.Sir Winsion Churchili: “The Title Deeds of Freedom" a speech at Westminster jCollege Falton,
Missouri. on Sth March. 1946 { (3 ;

¥
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. provision’ a fundamuntdl right under chapter IV of the 1969 conSututmn of 1ng,c. ia is equaliy

Oluyemisi Bamgbose (Mrs)

e

PROSPECTS FOR THE REFORM OF NIGERIAN LAW O¥ SEDITION
OLUYEMISI BAMGBOSE (Mrs)*

-;lNTRODUCTION
It is well known that the smooth running of the political order in a society is cssentxal to peace,
order and progress. Public discnssions and fair criticisms by the people normally assist the
goverament in functioning well. However, human beings may in certain cases overstep their
bounds. It is without doubt, that any attempt to distabilize the tranquillity enjoved in a society, is
vehemently fesisted by the government through the enactment at times of various laws. The law
of sedition may be one of such laws._

The Law of sedition is one of the diverse statutes Nigeria inherited from England.! Law, which
is not static, should be subject ta review and if possible reform and this has been the attitude in
many jurisdictions of the world. Unfortunately, this has not been so in Nigeria with reference to
our current law of sedition. -

It is evident that the I ian Law chorrﬁ Commission have been active over the. years
reviewing and reforming various laws? The law governing lan® has been reviewed extensively by
the Law Reform Commission, sumlarly the statutes governing compamies’ and Banking® in

Migesria have he ncﬁtt‘d f yom the vanous Law rf-‘form efforts in the com:try I"oweve\ the law of
E i d i ded i the

important.

In substance, our law of sedition has been'in existence in its present form for the past three
decades? and it is obvious that with the political and social changes in Nigeri, this area of law has
been adversely affected and is in dire need of reform.

The procedure whereby this reform may be done is the primary focus of this paper. This will
obviously call for a vivid examination of the current law of sedition vis a vis the problem created
by the statutory provisions. It is hoped that an analysis of the seditionJaws of other countries would
assist the Jawmakers in shaping a better law of sedition for our conntry

CURRENT LAW OF SEDITION IN NIGERIA ; s
~ Sedition, a crime in Nigeria has its direct provisions embodied in two statutes. In Southern

Nigeria, the crime of sedition i is provided for in sections 50-52 of the Criminal Code: 9 The Penal *

Dluycmm Bamgbose (Mrs), Lecturer, Faculty of Law, University of Ibadan, Nigeria.
1;8ee Brlgors J. in NWANKWO V' THE STATE. 1985 6-N:C.L.R. 228 where he held that “the whole idea of sedition
with divine right of kings which was transplanted into our laws. It is based on the notion that the King or Queen regnant does no wrong
exson and those of the heir and d from acts of mischief or truth which would bring them to contempt

mustbe p

=3 : Decree 1991 No. 2swmurcplzc=dmamg Act 1559,
4323 ook place in the provisions-of the law of sedifion during the compiiation of tie 1550 o e Folderii wprds
=G ncormeil were amended to suirthe current pokitical simation fn Nigeria. | o
¥ merdmmwmmmeMommm
N o2 hasbecn amendments'of the Criminal Code the oo >

= 7 3=y, Vokune V.

isconnected -

i LA AR e <P

SR e R A S U sk <

Nigerian Current Law Journal

Code contains the provisions of the offence in Northern Nigeria!0 The meanmg of the offenceis
found in Section 51 that provides
(a) “Any person who does or attempt to do or make any preparation to do or conspirs with
any person to do any act with a seditious intention;
(b) Utters any seditious words;
{(cj 'Prints, publishes, sells. pffers for sale, distributes or raproducss editious fublication;
(d) Tmportsany seditious publication u Ln]ess he has no reason to believe that it is sediticas;
Shall be guilty of an offence..1!

The gist of the offence is the intent to do one or another of the matters enumerated above. This
provision is made clearer by Section 50 of the same Code which gives the interpretation ofscme
phrases used!2 The terms Seditious Publication and Seditious Words connote; publications or
words with seditious intentions. “ Seditious Intention” is the most mportaat aspget of the offence
of sedition and it can manifest in various forms. Thus in Section 50(2), it is provided

“ A “ Seditions Intention” is an intention -
.-'

red or contempt or axeite ¢

{(a) to bring hatred or contempt : on of the President
or of the Goyernor of a State or the Goveramext of the FedPr.Am)w o
(’o) to excite thc c1t1zen orother inhabitants of ! m-g ria to attemm fopr ucure the alteratmn

~f any ¢!. -

otherwise than by lawful meaans, of

(c) to raise discontent or disaffection amongst L)v: i

or

(d) to promote feeling of illwill and hos*'ht“ between different

of Nigeria.” 13

A guiding principle is provided for in the law, to assist the court in determining the intention
behind a publication spoken word. The principle is that a person is deemed to intend the
consequences which would naturally follow from his conduct at the time and under the
circumstances in which he so conducted himself14 It should be pointed out meanwhile, that the
courtsin the course of their judgements in some cases laid down certain principles whichmay guide
them to determine the natural consequences of the conduct of an accnsed person a t a particular
time. The principles enumerated below, which were ﬁrst laid down by the ‘West African Court of
Appeal in R v. AGWUNAL!S are as follows:

(1)“ The audience addressed, “ because language which would be innocuous, practically
speaking if used to an -assembly of professors ... might produce a different result if used before
an exc:tcd audience of young and uneducated men”

- (i) “The state of public feeling. “ There are times when a spark will explode a powder
magazine; the effect of language may be vcry different at one ume from what it wouldbg at
anofher? il S 2

Unfortunately, thc above pomts 1ald down by the court was overruled by the same com-t in the
later case of Service Press Ltd v. Attorney Generalld whers it was held that once a publication is
seditious by the defmition of seditious intention @ 3ectica 50(2) of the Criminal Code, no

sses of the population

sxtraneous evidence isneeded to prove intentica 5": oty m PP 7 O .', Ademola CJ.F algd
noted* In my view thepurpose of this subsection is :C :22C.2 (e prossizzicn torely onthe act or

of Nigerta Voleme X,

10. Ses Sections 416-421 Cap'345, 1590 Laws of e Federad
11. Se= Section 416-419 and 421, of the Penal Code Supra.
L.. Cmmmd Code Supra.

=minal Code Supra: S*&n!so the Privy Council case of T
icn 50(3) Criminal Cods

s H.ALCLA 436, T

P:’ [7.ACASS.
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' . 417 of the Penal Code.

the words or the documenr. itself without calling any extrinsic evidence to prove the mtent” 17

Indeed, the Federal Supreme Court in D.P.P. v Chike Obil3 went on to explain the meaning
and purpose of Section _?0(3) of the Criminal Code. The court held that the purpose of the Section
is to enable the prosecution rely upon the words or publication of the accused to prove intent,
without having to call extrinsic evidence. The court further added that the subsection cannot be
interpreted to deprive an accused of his right to show thal he had no seditious intention.

In the proof of the offence of sedition, the intention to cause violence by the words, acts or
publication are not necessary elements!® and regrettably the truth of such words of publication are
no defences to the charge20 However, a person charged with having in his possession seditious
publications may be cxonerated in a charge of sedition if ke has a lawful excuse?!

Itis clear from the law, that not all acts, speeches or publications are seditious. Candid and
reasoned discussions of any public matter including discussions of social injustice with a view to
remedying of such errors or defects, persuasion of other Nigerians to attempt to procure by lawful
means the alteration of any matterin Nigeria, or anintention toshow that the president or governor
of a State is mistaken or has been misled in any measure will not be seditious??

In Southern Nigeria, ihe prosecution of the offende of sedition cannot commence unless the
Altorney General of the Federation or the State concerned gives his written consent?3 Morcover,

.Scdition is an offence lmu has a statutory limitation period for the commencement of its

prosecution. The law is ¢

musi Ldnhlllul(..., 24 In

i within six months after the ¢

: anot be sustained in a charge of semtlon upon the
uacoiroborated testin witness25 Itis submitted, that the foregoing provisions in Section
52 of the Criminal Code arc in line with the principles of fairness and justice.

The contravention of the provisions of the law of sedition attracts a punishment. This may be
the imposition of a fine, or a scatence to a term of imprisonment or both. Moreover, the seditious
publication is also forfeited to the Government.

Arising from the law analysed above are some problems and it is these problems we shall next
be concerncd w1th

PROBLEMS IN THE LAW

(‘nnn;r[i

. While it is true that sedition has been an offcnce in ng,ena for the pa.st three dccadeﬁ it is

lmfommatc that therestill exists large disparity in the provxsxon of the laws governing the Northern
and Southern States of Nigeria. The truth of the matter, is that two different statutes contain the
provision ofthe offence in Nigeriaand more importantly, a detailed examination of the two codes
surprisingly shows that there are more provnsleﬁs spelt out in the Cnmmal Code than the Pcnal
Code26 = -

- The seditionlawinNigeria is part of our colonial hentagc thoughN:gcna attdmed mdcpendence
more than: th1rty years ago. Thc problem that arises ﬁ:om tlns fact is that the law of sedmon in

17. (1961) 1 A.N.L.R.p.186-at 195.

18. Supra. .
19. Police v Anabogu (1954) 21

330.of the Criminal-Code o

2n sase of The King v Wailace Johnson Supra. This case’ was hased cn Section
vas similar to Section 30 of the ngenm Criminal Codc and Sections 416~

1 Ghana,

d b:c:icn 419 P2aai Jode Suvra, 5 §
pizpations-2.and 3 afth.:PcnalCod:Snpm. See further D.P.Pv Chike
ni/mdmmso. 5Ncmz_p735 Arthur Noragkwo v State 1985 5

'*,l

21 Section 51(2) Criminail Cad
22. Sc:mm 5012) Crminai Code
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Nigeria is obsolete?27

It seems thereis N:onﬁrsxon n the Criminal Code in the chapter relating to sedition. Thig is
because the offence is under chapter VII ofthe code which is titled “ Sedition and the i importation
of seditious or undesirable publication”. With only ten sections under this chapter, only five
sections are onthe offence of sedition?3 Itisnotedthat the other fivesections are onother offences
as the publication offflse news with intent to cause fear and alarm to the publi® and the
offence of Defamation of foreign princes0 which it is submitted are not related to-the offencs of
sedition and for reasons not known were lumped together with the offence of sedition. Sﬁ(‘pl""!nnlv
there is still a whole chapter in the Criminal Code deveted to the offence of Defamation3! I jg
submitted that this confusion, shows that the draftsmen did not really understand the 13 L.nderlymg
ObJCC[ of the sedition law and the mischief of evil it was aimed at, prevcntmg

Itis important to point out that there are the civil remedies of slander and itbel which are direct
actions that can be taken against any person who utters words or prints orpubliskies any publication
against the president or the governor.

A critical appraisal of the sedition provisions in Nigeria, and the Fundamental Human Right
freedom of Hxpression provision shows the extent to which the. former has encroached on the
laiter to such an extent that it has whittled down the freedom of expressiciprovision. If the goal
of the lawmakers under Section 50(2) (1)-(iv) of the Criminal Code was td'safeguard the rights
£ ional freedom of expression3? it is submitted that the goal has not been
eved. This is esc when truth of words, acts.or pubucahon.s e no defences to the off
ofsedition. It ought tobe stressed again that sedition has stretched beyond
:m blic order, because the offence covers areas such as intention to bring !

resident or any Governor of a State in Nigeria and other areas like pr oh.otmw Lcc%s of
and hostility betweer different classes of the population in Nigeria3? It is submitted that the
seditionlawinits present form is deadly weapon which maybe used at will by acorrupt governmagit,

Itis asserfed that the function of the court is to interpret laws and administer justice. They have
no right to usurp the duties of the legislature by redrafting the law. Rogrettably the interpretation
given by the court to the meaning of “ Seditious Intention”. i Mﬁ@mﬂ
brought confusion into the sedition law and rendcred uncertain the actual meaning of the
“ Seditious Intention” . It was uinfortunate that the West African Courtof Appeal in the above case
overrnled its earlier decisioninR v Agma” where it laid down principles to guide the conrtsin
determining if an infention is scdmous The effect of the decision in 1 Service Press v Attorney

rsons o co

- Generalis that no extraneous evidence isneeded to prove sedition. However, more thana decade

after the Service Press decision, the Nigeriar Court in D.P.P. v Chike Qb6 cleared the mist in the
mlcrpretatxon of the term* Seditious Intention” whenit held that by the provision of Section 50(2)

27. The provisions. of the law ofsedmanlegem was adopted from the English case of R v Bunr(LSBSG) 16 Cox CC 355.See:ﬂ|e~m¢
of Nwankwg v The State Supra. See also Nwabueze; Constitutional Law:of the-Nigerian Republic, (Butterworth London) p.397 cited with
dpprovalin Nwankwo v State. Se# iigerian Law of the Press under the constitution by Ganj Fawehinmip. 513 where itissaid thatihe deinition
of sedition based on the Stepheas digest of the criminal law is believed to have been speciaily designed to the hands of the colenial

mmu"n in: dcalmg with the pessibility dnl ahandful of cducan-.d nanvcs rmgm mcw: the guilible populace of hatred, dmuyauy or

e Supra. See Section 418 Penal Code m

Cade Supra. There'is:no corrcspondm provisicn, unds!
shapter ZTTI, Section 375-381. o A0 i

3ee Section 36 of the-1989-Nigerian- Cunsnmtmn_

S==0§!d1VCO.3 1960 W.NLL.R. 201 Se:alsomdmmathmmem \wnk‘quu.: i b
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of the Criminal Code, the accused is not deprived of the right to show that he had no seditious
intention as provided for under Section 50(2). It is submitted that the decision in Chike Obi’s case,
ismoreinline withthe pnncxp]e of fairness and justice which the provision of Settion 50(3) brought

out clearly - 3
“In determining whether the intention with which any act was done, any words were

syr\cvn or any documexnt was published was or was not seditious, every persca: shall be deemed
to intend the consequences which would naturally follow from his conduct at the time and.
‘under the circumstances in which he so conducted himself*37

Finally, it is important to note that the law of England from where Nigeria inherited its sedition
law has been reviewed and reformed in relation to modern times. Therefore the need for areform
of the sedition law cannot be over emphasised. =
It would appear that the appraisal of the development in the sedition law in other ]nnsdlctmn
especially England from where our law was inherited, would assist in the reformation of the law.

THE PROGRESS IN COMPARABLE JURISDICTIONS
d it dates back to the 18th Century when it was punished by
ver becamie a common-law offeace when the Star

Sedition has its roots in England an
the extension of the law of libel3® Tt howe

Chambers were abolished 3 : ’
There has besn progress in the English law of sedition. In England, it is not sufficient to assunie

that the accused mu_hdcd the consequence of his act, but sur‘b intention which must be provui
i ywever instructive to pomt out if

and not presumed is a matter for the Jury to ecide up
the Jury may tnfer that the accused had s»du:uu\, inteati hiere isnothing to the contrary toshow
that infacthe did notintendit. Onthe other hand, ifitis clear that the accused ad no such inténtion,
then there is nothiag for the Jury to deliberate upon® It is submitied that this is-a good principle
of natural justice because the court cannot infer-an intention where the facts of the case bcforc‘
it does not show intention. Furthermore, in England, the test of intention in a case of sedition is
not the truth of the matter, but whether the language was calculated to promote public disordet .
or physical force or violence*! and Sedition is now synonymous with the law relating to violence 42

-

b ¢

- Coincidentally, this is also the law in Canada.

An important element of any offence is the mens rea literally interpreted as the gmlty mmd
However, the issue ofmeus rea as it relates tosedition differ from one country to the other. Undcr 4

theseomon law the mennal element is rcqmred for the offence of scdiuon 43

37. cmnl Cotk s supplied” .~ F o 3
-38. SeeWillmm G’L Cnmmal }:zw (Slevens and Sons Lxmmd lnndnp 1953) P 133

a1 C___—mam m'“ Were laxd duwn to Julde the cotirts. THis was in R 7 Aldrad \‘uzg It wason lhxs case ¢ Ni gmmc:s«, ok
1 casé of sedition in Canada is sirailar to the te3t in England.

of Rv pa Supra was based. The test of ?.n'.cmi
In Canade, the test of intention is not the fruth ¢

disorder or:public force or violence: See genera:
Publishers, Toronto 1959) p. 110, See aiso g Court of Canada Report p.265.

42. See E&L_&Jdt:d Supra: Sezalse King v Juliivaa | l ch . +3-30. However this:is mut the law xuNg@
43.8esCavel.in

ianguage was caiculaied to promete | pubhc o
Canada (The Cazswell Company Lid Law -,

mmmmmmmmmmcm mmmmmn;«mhnd, ’
d Comeral Adtica ¢ ’Swea:nﬁ]hxwd[bxx!su 1867). hﬂmacunms
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sitting alone is removed# However, despite the absence of the Jury system for good reasonits
in Nigeria, a properly constituted court that restricts itself to its function of upholding justice
without fear or favour is equally up to the task.

It maybe noted, that in modern times in England, prosecution for sedition are rarely successful
and the common law has been suppleniented by more specnﬁc statutory enactments. Some pf these
legislations are The Incitemient to Disaffection Act 1934;46 The Race Relations Act 196547 and
The Public Order Act 1936.

In Democratic countries like the United States of America, there has been deveiopmcnt in the
sedition law especiaily as it relates to the constitutional freedom. of GXpression provisions.

This factwas clearly shown in New York Times v Sullivar®® where Justice Breanan said
"Although the sedition Act was never tested in this court, the attack upon its validity has carried
the day in the couri of history. Fines levied in its prosecution were repaid by Act pf Congress on
the ground that it was unconstitutional” . Justice Breénnan in this Supreme Cotrt decjsion further
statedthat® Jefferson, as President, pardoned those who had been convicted and sentencedunder
the Act and remitted their fines stating: “I discharge every person under punishment or
prosecution under the sedition law, because I considered, and now copsider that law to bc a
nullity”. The invalidiiy of the Acthas 2lsobeen assumed by Justices of this cougt. These views refe.c

a broad consensus that the Act, because of the restraint it imposed upon ¢ cnnasm of government
4nd public officials, was inconsistent with the First Amendment” 50 .
+.In Waltts v Uthri “tdtesﬁ a case based on a statute m 1917, whzch prohlbited persons frox

court heid
mal
Amendment clearlyinmind’ . Lcwc Jcnt mdot bep omied out tm hiu: pcsiizo;‘w mthe JL ited Statzs
is that situations that create a clear danger of tusordcr or violence may derogate from the freedom
of expression provisions 32 However, a significant progress has also beenmade in the United States
in this-area. The right of free expression of thought and criticism of public men and affairs are so
well recogaised and before a charge of sedition can succeed, the word, acts or publications would

44, See the Federai'Coutt of Appeal decxsmn in Nwankwo v State. Supra where Bclgore] C.A. denounced the aftitude .
of the trial judge i in the case.

45. The repeated weaknesses of the inherited Jury system which were, mamfmd in pu'slstent mzsdxrecuons by judges and
led to gtavc injustice of acquitting accused who were othctwme guilty had caused Wldﬁpl'cad disenchantment wuh the jury

- system and served as its death knell.
. 46. The Act makes it an offence to maliciously or adversely endeavourto seduce any member of the armed fom from his

duty or allegiance to the crown.

47. Ttis an oﬂmer this. Act to do acts mtcnded lxlmly to stir up hatred against any section of the public in Great _
Bmamdxsungumtung colour, race, ethriicor national origin suchacts include publishing or dlmbumxg written matters which
is threatening, abusive or insuffing in a public place. .

48. This Act is similar to the: Above Act see not 45. Seeagenn:ldmonby Carvell, _EH&ME
(Swent and Machll London 1970 ) p.145. J
49. (1964)376. U.S 254 it p.276. i : : z
50: Supra at p. 276. X

51. (1969) 394, T.3. 705 at 9.7

225(1951) Inthe course ofa speech, thedefendant referrsd to PresicentTranay
Ioagne :.uppm, bum who dees nm speak for the ncgm ;:..47' e, T ‘~°_ efen

B

nth Lhc intent io provoke a breach ofpeac“ ax‘_d with t=owh ed,r S5

qf ﬂge Am:rscaﬁ m-v:_-:m;'-:. f:’:
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have to be of an cxtremelx vicious, inflammatory and dangerous character to form the base of a

successful prosecution* To buttress this point further, the Supreme Court in America has

" formulated some ‘tests and has also drawn a linie between the right of expression and words or

publications going beyond the right. Ana.lysmz one of such tests known as the “ Present Danger

" Test”, the Court said that the pertinent questitn that should be raised in every case is whether the

words used are of such anature and in the circumstance will create a clear and present danger which
will bring about the evil the legislative has a right to prevent55 Furthermore, the court said thst
the danger aileged must be imminent and that immediate serious violence must be ezpected or
advocated or by conduct there is a reason to believe that such advocacy was contemplated. The
summiary of the state of affairs in the United States of America is that mere advocacy is.no longer
puaishable, but direct incitement to imminent action is however punishable 56

It is clear from the analysis above, that the law of sedition in Nigeria has remaingd stagnant and
in the process, obsolete, compared with some other jurisdictions where the faw reflects current
political attitude. Therefore suggested path of reform to be followed by the Nigerian Taw Reform
Commlssmﬁ is presented below ’

: PROPOSAL FOR LAW RXER

. it is not in doubt that a law reform Commission was set up in Migeria some years ago to look
into the various N‘lberlan laws and to carry out changes where necessary. There is alsc no dogbt
that if such a commission dutlfully carries out its funcnons, there will be less obsclcte laws mour
books. Asa matter of urgency, we suggest that ¢ the sedition 'aw bz puton ¢

to be revie )vw ailu rc;ormud by the Lm\,akb‘la* wmuL

asit n

Nigeria by unifying the | provisions of the Criminal Code and Penal Code. A system whereby two

discordant laws are apphmblcm different parts of the countryis notideal. One hopes that the much

ta!kcd abouf. umﬁcd'laws in Nigenawdl soon bc in force and the dhpanty in laws will be a thmg
of the past, ~ -

Itshouldbénbted, thatufscdmnnnstoremamanoffencemNiocna,xtlssuggestcdthatﬂm :

meaning of Seditious Intention under the law should be amended to include the intention to
promote public disorder or phymcal vxolencc or cause violenice of any kind 57 The amendment will

. reinforce the pmvxsxonsh Section 50(2) ()8 and will bring our law in harmmythh ths !aws of

democratic countries like England and United States'of America.

Itis nccesary again to stress that the judlaary at all times should confine 1tself to the letters !

yrovisions are clear andunambxguous”

of the statute books especially y

Moteover, thelaev sedthonshouldbe amended to conform with the consutuuonalpmvnsmn 5
of freedom of mqm:ssmn"as any nn:v.msxstem:y60 Though it is conceded, that the conshtnbmxal’
ﬁ'eedom of expression wnnot be absolute in any country, it is also important that this rightbe

R v Malatesta 7 C.A.R. 273. Emphasis mine. :
Schenck v United State 249, U.S. 47 (1919): S¢e also Abram 7 Upited 3iaces 250 T7.5. 619 (1912).
Zess v Indiana (1973)-414 U.S..105:

oleridge I..in R v Aldred Supra and Ry Bums Bums Supra: Sucs
insuraciion assassination or rage.

33.C :mnmlCodeSumz Seea.lsocq:!anamnsland" of Section 413 Penai Coda

o2 ¢ Setds rebedlicn, suSiic disorder,

.:dﬂm 2

39, Sestheco mmmmﬁmBPsv Annnz-vu.‘.-?lSnnahn_‘es_tﬂ atermse ;
ﬁ&.ﬂmﬁnnm St \f' b

Y Saedioy 1(3) 1989 Mizerian Constitntion Suore.

There is obvxously aneed to bnng about harmony aetwecn the laws in Scuthern and Nerthern

protected to the widest degree humanly possible without any encroachment from any other law.
Finally; we cogﬁdenﬁﬂook up to our courts that in dispensing justice, a line should be drawn
between the freedom of expression provision and the law of sedition.

CONCLUSION

This paper has analysed the current law of sedition in our statute books, the problems, and the
need for a reformin the law. Itis hardlyin doubt that the present law of sedition need tobe amended
to fit into our present political order.

The judiciary is highly commended for upholding and maintaining the balance of justice in
Nigeria. However, our courts should continue to see themselves as the custodian and guarantor
of the fundamental right of the citizens and strike down any iaw which restricts the Freedom of
speech guaranteed to citizens under the constitution.

Finally, the way the law of sedition should be constructed in a democratic country like ours is
wellstated by Araka C.Jwhen he said“ Any construction of the law of sedition in this country should
be against the background of a national commitment to the principle that debate on piiblicissues
should be uninhibited robust and wide open and that it may well include vehement, caustic and
sometimes unpleasantly sharp attack on government and public officials? 61
Itis fervently hoped that appropriate action will be taken soonest to effect the mecessary changes.

61. The State v The y o
under the constitotion by Gani =
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