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WINDING UP AND STRIKING OFF OF COMPANIES:
PROBLEMS OF IMPLEMENTATION

LOKULO-SODIPE, J. O.

INTRODUCTION

Not all companies thrive or even survive. Some fail. Why they fail
is a complex question to answer and beyond the scope of this study.
Lack of liquidity often leads to insolvency in the commercial sense of
inability to pay the company’s debts as they fall due. This may lead to
insolvency in the absolute sense of an insufficiency of assets to meet all
liabilities. The effect of winding-up or liquidationlof a company is that
the company’s business is terminated and consequently loses it legal entity?2.

It pays off its debts to the extent that it is capable, sells off its assets,
and distributes to shareholders whatever surplus remains according to the
terms of its memorandum and articles of association. In Ancikwenze v. Tapp,
Oguntade JCA note that, “the ordinary business of winding-up a limited
liability company involves gathering in the assets, meeting the liabilities
of the company and sharing the balance between the shareholders to the
proportion of their shares”3

A liquidator is appointed to conduct the winding-up. Once
appointed, the directors’ power to conduct the affairs of the company
ceases. However, until the winding-up process is concluded, the company
remains a legal entity4. All corporate acts in the course of the liquidation,
such as the institution of legal proceedings, or the transfer of property are
done in the name of the company rather than by the liquidator in his own
name. A company may be wound-up compulsorily that is, by court order,
or voluntarily, as a consequence of an extra-ordinary resolution passed
by the shareholders or subject to supervision of the court5. Voluntary
winding-up can be sub-divided into2 members’ voluntary winding-up
and creditors’ voluntary winding-up.

Lokulo-Sodipe, J. O. is a Lecturer in the Department of Private and Business Law,
University of Ibadan, Ibadan, Nigeria.
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The essential difference between compulsory winding-up by the
court and voluntary winding-up is that the former does not necessarily
involve action taken by any organ of the company itself, whereas, voluntary
winding-up does. The essential difference between members’ voluntary
winding-up and creditors’ voluntary winding up is that the former is possible
only if the company is solvent, in which event, the company’s members
appoint the liquidators; whereas, if it is not, its creditors decide who the
liguidator should be.

In all instances, the winding-up process is not exclusively directed
towards realizing the assets and distributing the net proceeds to the creditors
and if anything is left, to members, according to their respective priorities.
It also enables an examination of the conduct of the company’s
management to be undertaken. And this may result in civil and criminal
proceedings being taken against those who have engaged in any
malpractice thus revealed6 and in the adjustment or avoidance of various
transactions?.

With regards to winding-up under the court’s supervision, section
486 CAMA provides that on passing of a resolution for voluntary
winding-up, the court may on petition order that the voluntary winding-up
should continue but subject to such supervision of the court and with such
liberty for creditors, contributories or others to apply to the court and
generally on such terms and conditions as the court thinks just. In this
instance, the liquidator may exercise all the powers of a liquidator in a
voluntary winding-up except that he must obtain the court’s sanction before
exercising certain powers.

THE LAW REGULATING WINDING-UP AND STRIKING-OFF OF
COMPANIES

Winding-up has been described as a ‘large and complicated topic’8.
The current rules governing winding- up and striking off of companies are
contained in PART XV of the Companies and Allied Matters Act (CAMA)
2004 and in the Companies Winding -Up Rules 2001. These rules are
difficult to comprehend and are indeed a source of confusion for
practitioners. The winding-up provisions of the CAMA and the Rules
made pursuant to it are the primary basis of the law. By the provisions of
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Section 407 of CAMA, the Federal High Court within which area of
jurisdiction the registered office or head office of the company is situate is
vested with the power to wind up the company.

Section 408 CAMA provides that a Company may be wound-up by the
Federal High Courtif:

(1)
()
3)

(4)
()

The company has by special resolution resolved to be wound-up by
the court.

Defaultis made in delivering the Statutory Report to the Commission
or in holding statutory meeting. This applies to a public company.
The number of members is reduced below two.

The company is unable to pay its debts, or

The court is of the opinion that it is just and equitable that the
company should be wound-up.

THE JUST AND EQUITABLE RULE

The court has power to make a winding-up order, in any case, where

the special circumstances are such that it appears just to make such an
order. Orders have been made under the following circumstances:

(i)
(i)

Where the substratum or the main object of the company has gone9.
Where there is a deadlock in the management of the companyld

(i) When the company has been formed to carry on a fraudulent or

(iv)

(V)

(vi)

an illegal businessil

If the company is a ‘bubble’ thatis, if it never had any business
to carry on.

The company will not be wound-up if the directors are acting within
their legal powers, although hardship may be caused. The share-
holders’ remedy is to sue the company and the directors12

Oppression of minorities. On application of a member, if satisfied
that a minority of the shareholders are being oppressed and that the
facts would justify the making of a winding-up order, but that such
an order would not do justice to the minority, the court may make
an order as it deems fit, and may require the majority, or the company,
to buy the shares of the minority on terms fixed by the court.
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Under section 409 of CAMA, a company is deemed unable to be unable to
pay its debt if:
(1) A creditor to whom the company owes more than N2,000 has
demanded repayment and the company has for 3 weeks thereafter
neglected to pay the sum or secure the debt.

(i) Execution of other process issued on a judgment is levied against
the company for a debt and returned unsatisfied.

(i) Itis proved to the satisfaction of the court that the company is unable
to pay its debts13

Under Section 410 of CAMA 2004, an application to the court for
the winding up of a company can be brought either by; the company, a
creditor, including a contingent or prospective creditor of the company,
the official receiver, a contributory, a trustee in bankruptcy to, or a personal
representative of a creditor or contributory, the Commission under section
323 of this Act, (g) a receiver if authorized by the instrument under which
he was appointed ; or by all or any of those parties, together or separately.

CURRENT EXPERIENCE

Under the laws as it is presently, winding up exercise is cumbersome.
Even when the process is finally completed, most creditors and shareholders
are left frustrated and with little tangible benefit left after the liquidator’s
fees and other substantial costs associated with the process have been met.
Similarly, in relation to striking off of a dormant company, the rules
create problems of interpretation for the Corporate Affairs Commission
(CAC) and the inefficient postal service frustrates the process.

The rambling nature of the provisions of the winding-up rules has
given rise to conceptual confusion which can be attributed to an attempt
by the law to reconcile the principle of self determination in the
administration of the affairs of a company with the need to protect the
rights of all the parties. This has led to the arrangement of endless meetings
to ascertain the views of concerned parties, on the one hand, and constant
referrals to court by persons dissatisfied with the decisions of the majority,
or simply unwilling to trust that the majority will protect their individual
rights, on the other hand.
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In any case, in order to protect the rights of all interested parties,
the liquidator, at least in compulsory liquidations, is required to constantly
refer decisions to court for sanction before he can proceed. In the process
of trying to achieve both objectives, that is self determination, as well as
the protection of accrued individual rights, none of the two is fully
achieved and much time is wasted, and expense incurred, to the frustration
of all parties.

THE PRINCIPLE OF SELFDETERMINATION

A fundamental principle of Nigerian company law is that any two
or more persons should be free to come together and incorporate a company
which they can manage as they consider appropriatel4d. However, once the
members decide that they no longer wish to continue the business, or
alternatively, if the company is no longer able to operate because of its
inability to pay its debts, there is, in my view, no longer scope for self
determination but the principles that should come into play are those
dealing with distributive justice.

Once the winding-up process has begun what needs to be done is
not to ascertain majority views but to mediate between competing
individual rights. The identification and classification of the rights that
must be recognized in the distribution of the assets of the company is a
task that cannot be left to the shareholders, the creditors or any other group
of interested parties to do, that is, there should be no role for creditors’
meetings, members meetings, nor the appointment of a committee of
inspection. Such a distribution, involving, as it does, mediation between
conflicting interests, can best be done by a neutral institution that is not
subject to the control or influence of any of the interested parties, that is,
some sort of ombudsman.

THE NEUTRAL BODY

The current law has the liquidator subjected to the control of the
Federal High Court in cases of compulsory liquidations. If it is agreed that
in all cases of liquidations there is a need to take the process out of the
control of interested parties, to avoid majority suppression of minority
rights, and placed, instead, in the hands of an independent third party, the

5
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question arises whether the courts’ supervisory role should be extended to
cover voluntary liquidations. This will give the Federal High Court the
role of an ombudsman.

A winding-up action is mainly administrative, and is only
secondarily, quasi-judicial. Indeed it is generally agreed that, a winding-
up proceeding is a special commercial application in pursuit of redress
and not a civil action in the sense in which the term is generally usedl5.
Proceedings in court are too formal and therefore inappropriate to handle
a winding-up petition.

In addition, the courts are already congested so much that
winding-up processes amount to additional burden. The effect of this will
be delays. In view of the foregoing, the Federal High Court should be
given appellate jurisdiction, to which appeals can be lodged by those
dissatisfied with the administration of the liquidation process.

The Corporate Affairs Commission (CAC) is responsible for; inter
alia, the winding-up of companiesl6. The CAC could take up this role.
The CAC may need to restructure itself to enable it carry out this function
effectively. It could establish a body similar to the Investment and
Securities Tribunal. The implication of this is that, anyone wishing to
wind-up a company would apply to the CAC. The CAC would be required
to conduct a public hearing, which all interested parties would be invited
to attend, either by themseives, or by their counsel.

Once a decision has been reached to wind-up a company, a liquidator
would be appointed by the CAC from a list of professional liquidators.
The liquidator, so appointed, will operate under the control of the CAC.
This will make the process much simpler and will obviate the need for
referrals by the liquidator to three, or possibly four separate authorities, as
is the case under the current law, namely; the Committee of Inspection, the
Federal High Court, the CAC, and in some cases, even the Attorney-General
of the Federationl7.

PUBLICITY AND NOTICES

There must be wide publicity given to the winding-up or striking-
off of companies in order to ensure that all interested parties have an
opportunity to register their interest, and to protect members of the public
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from unknowingly dealing with a company in liquidation. The
CAMABprovides that those applying for a company to be liquidated, or
the liquidator, must take responsibility for giving this publicity. They are
also required to provide the publicity by a combination of notices to
interested parties by post, placement in the government gazette and
newspaper advertisements.

In the case of the post this is an unreliable means of communication
in Nigeria, apart from the fact that many companies do not, notwithstanding
the mandatory provisions of section 35(2) (b) and section 547(1) & (2)
CAMA, keep the CAC informed of their current addresses. In the case of
newspaper publications, they are effective but prohibitively expensive.
It is therefore necessary to explore other means of providing effective
publicity.

In the opinion of the researchers, neither the liquidator petitioner
nor the company should be responsible for providing publicity. To do this,
the CAC should be required to publish a monthly gazette in which, on
payment of a fee by the petitioners, the CAC, publish the names of all such
companies in the gazette. The CAC should also be required to publish
such names in at least two national newspapers. This way, substantial
savings will be made as many names can be published in a single
advertisement. This should also be the case for companies which the CAC
wishes to strike off the register as being defunct.

STRIKING-OFF OF COMPANIES

Section 525 CAMA provides that the CAC can only commence the
process of striking-off a company where it ‘has reasonable grounds to
believe that the company is not carrying on business or in operation’.
This is a rather vague provision. This may be a reason for the reluctance of
the CAC to strike-off companies because of the risk of litigation by
persons claiming that the CAC had no reasonable grounds for such belief.
It will be appropriate for the law to state precisely, the grounds for striking-
off a company that is defunct. Failure to file returns, could be one of the
ground for striking-off a company’s name from the register of members.

Under section 525(6), any company, or member, or creditor
aggrieved by the striking-off the register of a company may apply for
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restoration at any time before the expiration of twenty years. This, in the
opinion of the researcher, is too long and should be limited to five years
thus freeing up the names of these companies.

WHO CANBRING AWINDING-UPPETITION

Section 410 CAMA provides that a winding-up petition may be
brought by the company, a creditor, the official receiver, a contributory, a
trustee in bankruptcy to or a personal representative of a creditor or
contributory, the CAC under Section 323 of CAMA, or by a receiver, if
authorized by the instrument under which he was appointed. Experience has
shown that there is a problem with the use ofthe term ‘contributory’ in this
section. ‘Contributory’means “every person liable to contribute to the assets
ofa company in the event of its being wound-up, and for the purposes ofall
proceedings for determining and all proceedings prior to the final
determination of the persons who are to be deemed contributories, the
expression “every person” alleged to be a contributory” 19

This definition gives a misleading impression that it means only
members who are called upon to contribute because their shares are partly
paid or as in the case ofguarantee companies, because ofthe minimal amount
they have agreed to contribute on winding-up. Ithas however been held that, a
fully paid-up shareholder is a contributory and may petition for winding-up20.
In view ofthe fact that, it will be wrong in principle, to deprive a member of
the full benefit of his investments, it is suggested that the use of the term
‘member’may be more appropriate than ‘contributory’. This must however be
done with caution as ‘contributory’ also include past members unless
they ceased to be members 12 months prior to the commencement of the
winding-up process.

Furthermore, it appears that section 410(f) when taken together with
the provisions of sections 323, 410(2)(d)&(e), makes it mandatory that
the CAC obtains the prior consent ofthe Attorney-General ofthe Federation
before bringing a winding-up action. Itis notaltogether clear why this should
be so since the CAC is charged with the responsibility of winding-up
companies. This appears to be arestraint on the powers ofthe CAC with the
result ofpreventing smooth winding-up process and causing avoidable delay.
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GROUNDS FOR COMPULSORY WINDING-UP (SECTION 408)

Grounds justifying the compulsory winding-up of a company are
set out in section 408 CAMA. These include; inability to pay its debts; the
occurrence of events leading a court to conclude that it is just and equitable
so to do; default by a company in delivering the statutory report and so on.
One would note that revocation of an operating licence is not recognized
as a ground for compulsory winding-up. Section 38 Banking and Other
Financial Institutions Act (BOFIA) 1991 however, gives the Governor of
the Central Bank of Nigeria power to institute winding-up proceedings
on revocation of a banking licence. The implication of this was
considered in Financial Merchant Bank Limited .v. NDIC21.

In the Financial Merchant Bank Limited (FMB) case, the Respondent
(NDIC) had filed a petition in the Federal High Court to wind-up FMB
under CAMA as amended by Section 38(4) BOFIA 1991. This followed
the revocation of the banking licence of the Appellant (FMB) by the
Governor of the Central Bank of Nigeria pursuant to his powers under
section 12 BOFIA and the subsequent appointment of the respondent as
Provisional Liquidator. The appellant contended the petition on the grounds
that the petition was not brought by the proper party in compliance with
section 410 CAMA and Sections 37 & 38 BOFIA 1991.

The court held that, section 38 BOFIA added the Governor of
Central Bank of Nigeria and the Bank whose licence is revoked to the list
in section 410 (1) CAMA. This by necessary implication, the court held,
has enlarged the provisions of section 410 CAMA as regards the persons
or bodies who can present a petition for a winding-up of a company which
includes abank22. Consequently, section 408 should be amended to include
revocation of licence.

LIQUIDATORS

The Companies and Allied Matters Act2 does not make provisions
for any special qualifications or training for persons to be appointed as
liguidators. Section 509 gives a list of those disqualified from being a
liquidator. In order to guarantee a level of professionalism it is important
that minimum standards are set. It may be appropriate to license insolvency
practitioners. Certain qualifications should be set such as the requirement for

9
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law degree or professional qualification such as ICAN, with a few years of
experience in the relevant field.

The CAMA does not set out the duties and responsibilities of a
liquidator. This needs to be done in line with that of the directors since a
liquidator’s position is analogous to that of the board of directors.
Shareholders and liquidators with conflicting interests should be
disqualified from being appointed as liquidators.

LACK OF CO-OPERATION FROM MANAGEMENT OF COMPANY
INLIQUIDATION

One problem that liquidators experience is lack of co-operation from
disgruntled staff, faced with the prospect of losing their jobs, vandalise
and pilfer the company’s assets. Although Section 508 makes provisions
for the Attorney-General of the Federation to prosecute any officers or
members of a company, which is being wound-up. for any offence for
which he/she may be criminally liable, this provision does not appear to
have served as sufficient deterrence

In addition to the possibility of criminal prosecution, the liquidator
should have powers to dismiss summarily, or suspend without pay any
officer of a company in liquidation found to be wasting the assets of the
company. Liquidators should also be able to an extent, compel officers of
a company in liquidation to assist in the process failing which the officer
will be liable for contempt. A similar provision already exists in the case
of any officer of a company under investigation who does not co-operate
with inspectors2.

FUNDING OF THE LIQUIDATION PROCESS

Often lack of funds makes it difficult for the official receiver to
prepare a proper inventory of the company’s assets or, for a liquidator to
go after or institute proceedings to recover company’s assets in the hands
of a third party. To avoid situations like this, a fund may be set up which
will be made up of at least 10% of the net realizations of assets subject to a
floating charge taken out of the debenture-holders’ security and made
available for unsecured creditors. This would give the creditors and the

10
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liquidators a fund to cover the expenses of bringing proceedings against
persons who have been parties to the appropriation of corporate assets.

CONCLUDING REMARKS

There is a need for the process of winding-up to be simplified and
taken out of the control of interested parties, such as creditors and
shareholders and placed in the hands of a single independent and neutral
body. This will make for smoother and faster administration and will also
result in the reduction of the costs currently associated with company
liquidation.

Similarly, there is the need to restore public confidence in dealing
with companies as separate and distinct legal entities in the strengthening
of the laws regulating the winding-up and striking -off of companies.
This runs counter to the principle of limited liability and is hindering the
growth of companies as many proprietors of companies are unwilling to
give their management the independence they require for dynamic growth
when their personal guarantees are on the line.

The laws and regulations must therefore be improved to:

1. Facilitate the speedy realization of the assets of an insolvent com-
pany to meet the claims of creditors and other interested parties
that is, give proper and effective protection to creditors and other
third parties dealing with the company.

2. Encourage investors and promoters to terminate a company they no
longer need, or is no longer useful, so as to free up their investments
for use in more profitable ventures.

3. Ensure that the register of companies reflects only active companies
so as to protect the public from the misuse of dormant companies
and to free up desirable company names for use by others.

4. The elimination of undue expense so as to enhance the funds
available for distribution to employees, creditors, contributories and
other affected parties.

11
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