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T H E  R IG H T S  OF T H E  P E R S O N S  OF U N SO U N D  M IN D  U N D E R  
T H E  N IG E R IA N  L E G A L  S Y S T E M S : M Y T H  O R R E A L IT Y ?

SEG U N  ONAKOYA 

IN T R O D U C T IO N

Under the N igerian Legal System, 'Persons o f  Unsound M ind’ have been 
variously described as Lunatics, Persons suffering from insanity and other fonns o f mental 
disability. Insanity is defined as any m ental disorder characterized by tem porary or 
permanent irrational or violent deviations from normal thinking, feeling and behaviour1. 
It is equally described as any degree o f  m ental unsoundness resulting in inability to 
distinguish betw een right and wrong, while in a loose sense, all m orbid conditions o f 
mind due to diseased action o f  the brain or nervous System2.

Historically, the law and the society over the years regarded only mentally-ill 
persons who are prone to violence as the only category o f people whose behaviour and 
activities should be regulated by the relevant enactments. However. in the recent times, 
em phasis have shifted from ‘violence-pronepersons' to the 'persons lacking mental 
capacity' to act. The legal System exercises significant influence over the mental health 
System in every ramification. Laws have been designed to protect people who display 
abnormal behaviour and society.

Often, achieving this protection is a dclicate balancing act, w ith  the scales 
sometimes thought to be tipped in favour o f the rights o f individuals and at other times in 
favour o f  society as a w hole since the essence o f law in every society is to regulate 
human behaviours and activities. The Nigerian Legal System regulates different aspects 
o f human endeavours wliich make it multidimensional. All these aspects clearly spell out 
the rights, Privileges and obligations o f individuals and group o f  persons. It is in view o f 
the aforesaid that the rights and obligations o f persons o f  unsound m ind shall be 
critically-examined.

R IG H TS OF P E R SO N S OF UNSOUND M IND UNDER C RIM IN AL LAW
The purpose ofour criminal justice System is to protect our lives, our liberty, and 

our pursuit o f  happiness, but not all people are punished for criminal behaviour. The law 
recognizes that. under certain circum stances. people are not responsible for their 
behaviour and it would be unfair and perhaps ineffective to punish them ’. The question

Segun Onakoya is a Lectu rer in the Department o f Private and B usiness Law, 
University o f Ibadan, Nigeria.
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as to the criminal responsibility o f persons o f unsound mind has created a meeting point 
Ihr m edicine and the law  w hich in com m on parlance is referred to as “Forensic 
Psychiatry Forensic Psychiatry is the branch o f medicine that deals with disorders of 
the mind and their relation to legal principles. It is specifically concem ed with: (a) the 
legal provisions for the restraint and formal confinement o f the mentally-ill for treatment;
(b) the rights and responsibilities o f  the mentally-ill in civil law; and (c) the fitness or 
otherwise o f the mentally-ill person charged with a crime, to plead his case in court and 
his responsibility for his acts in Criminal Law.

Under the Criminal Justice in Nigeria, eveiy person who is charged with a Criminal 
Offence shal 1 be presum ed to be innocent until he is proved guilty4, whilst by the same 
token section 3 6(6) o f  the Constitution of the Federal Republic o f  Nigeria 1999 provides 
every person who is charged with a criminal offence shall be entitled to:

(a) Be infom ied prom ptly in the language that he understands and in detail o f  the 
natu re ofthe offence.

(b) Be given adequate time and facilities for the preparation o f his defence.
(c) Defend him self in person or by, legal practitioners o f  his own choice.
(d) Exam ine, in person or by his legal practitioners, the w itnesses called by the 

prosecution before any court or tribunal and obtain the attendance and carry 
out the exam ination o f  w itnesses to testify on his behalf before the court or 
tribunal on the same conditions as those applying to the witnesses called by the 
prosecution.

(e) Have, without payment, the assistance o f an interpreter if  he cannot widerstand 
the language used at the trial o f  the offence. It is against the backdrop o f  the 
aforestated constitutional provisions that we shall examine the position o f  the 
mentally-ill people.

F IT N E S S  TO P L E A D  I N  C O U RT

The purpose o f  our Criminal Justice System is to protect our lives, our liberty, 
and our pursuit o f  happiness, but not all people are punished for crim inal behaviour. 
The law  recognizes that under certain circum stances, people are not responsible for 
their behaviour and it would be wifair and perhaps ineffective to punish them. It has long 
been accepted as inhum an to subject a person to trial w hen that person is incapable o f 
offering any defence. A n accused person is therefore deem ed incom petent to stand 
trial if  because o f  m ental illness. Such an accused person is unable to understand the 
Charge or participate meaningfully in own defence. The question o f an accused person’s 
com petence to stand trial m ay be raised by either the defence or the prosecution. 
W hen this happens, the court Orders the detention o f  the accused for psychiatric 
examination and determination o f competence to plead5.
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Fitness to plead requires that: (a) the accused be able to understand the Charge, (b) the 
accused be able to follow  the evidence and (c) the accused be able to consult with 
Counsel in own defence.

Where the accused is found to be unfit to stand trial, he is deemed to be “insane 
on arraignment” and in such cases the Court will order that he be detained in custody 
for psychiatric treatm ent until such a time as he is certified fit to plead. Such an order 
in practice “during the pleasure o f  the governor” that w ithout lim it o f  tim e6. 
Section 230 o f  the Crim nal Procedure A ct provides inter-alia that; “whenever the 
finding States that the accusedperson committed the act alleged, the court before 
which the trial has been heldshall, i f  such act would butfor incapcicily found have 
constituted an offence, order such person to be kept in safe custody in such place 
and manner as the court thinks f i t  shall report the ccise fo r  the order o f  the 
Governor Sub-section (2) further States- “The G overnor may order such person to 
be confined in a lunatic asylum . prison or other suitable place o f  safe custody during 
the pleasure o f  the Governor” .

The above provisions appear to be rooted in the Provision o f Chapter IV o f  the 
Constitution o f  the Federal Republic o f  Nigeria7 which States that every person shall be 
entitled to his personal liberty and no person shall be deprived o f  such liberty save 
in certain cases and in accordance with a procedure permitted by law, which instances 
include the case o f  persons suffering from  infectious or contag ious disease, 
Persons Ersons o f  Unsound mindH, persons addicted to drugs or alcohol or vagrants, 
for the purpose o f  their care or treatment or the protection o f  the community.

It is important to note that notwithstanding the fact that the plea o f  “insanity ” in 
our criminal justice System appears to provide a solid defence for an accused person, 
the task o f proving same is nonetheless daunting. The defence must establish the following: 
(a) that at the tim e o f com m iting the crim e, the accused was in a state either o f 
mental disease or o f  natural mental infirmity and (b) it must be shown that the disease or 
infirmity was such as to have deprived him, either: (i) o f  his capacity to understand what 
he was doing; or (ii) o f  his capacity to know  that he ought not to do the act or made 
the omission; or (iii) o f  his capacity to control his actions9.

One o f  the primary issues here bothers on ‘responsibility’ which dictates that by 
all means, full evidence should be given as to the mental state o f  the accused person at 
the time he committed the unlawful act, and the psychiatrist should go behind such labels 
as “mentaldisease”, “psychosis”, “schizophrenia”, “sociopath ", anddescribethe 
mental state in terms o f everyday decisions and conduct. It is noteworthy that a test for 
determining the degree o f  mental disorder requisite for relieving an accused person o f 
crim inal responsibility was first seriously propounded in England in the farnous and 
so-called M ’ N aghten Rules. form ulated in 1843 by the judges as advice given to 
the House o f  Lords after M ’ N aghten’s case10. These rules were: (a) that everyone is
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presum ed sane until the contrary is proved, (b) that it is a defence for the defect o f 
reason. due to disease o f  the mind as either not to know the nature and quality o f his act, 
OR if  he did not know  this, not to know  that he was doing wrong, (c) that if  a m an 
com m its a crim inal act under an insane delusion; he is under the sam e degree o f  
responsibility as he would have been on the facts as he imagined them  to be.

In the N igerian case o f  Loke v. The State" the accused was charged w ith the 
m urder o f  the deceased, whom  he beheaded. At the trial, he entered a plea o f not guilty 
by reason o f  insanity. Evidence o f  insanity o f  the accused was adduced at the trial. 
The trial court rejected the plea o f  not guilty by reason o f  insanity on the ground that 
there was nothing to suggest that the accused was insane at the time o f  the Commission 
o f the offence.

On appeal against conviction, the appellate court held that evidence adduced at 
the trial was enough to establish that the appellant was suffering from mental disease 
which prevented him from  understanding what he was doing and prevented him from 
knowing that he ought not to do the act constituting the offence. Therefore, it held that 
the plea o f  not guilty by reason o f  insanity entered by the appellant ought to have been 
accepted. It allow ed the appeal and substituted a verdict o f  not guilty by reason 
o f insanity.

A lso, in Kayode Adams v. Director o f  Public Prosecutions12, the trial court 
found that the accused committed the offence o f wounding with intent to kill as a result 
o f  insanity. There was evidence that he committed the offence because he was enabling 
to control his action. Therefore, that accused was found not guilty by reason o f insanity 
and ordered to be kept in safe custody pending the pleasure o f  the Governor. 
The accused appealed against the custodial order o f  the trial court, contending that 
having been found not guilty by reason o f  insanity, he ought to have been discharged 
and acquitted.

The appellant court held that in accordance w ith sections 229 and 230 o f  the 
CPA, if  an accused person com m itted an offence, but is found not guilty by reason o f 
insanity, the trial court is enjoined to order that the accused be detained in safe-custody 
pending the G ovem or’s pleasure. It is immaterial whether the insanity suffered by the 
accused is due to his inability to control his action or inability to appreciate that what he 
did was wrong or inability to know that he ought not to do the act or make the omission 
constituting the offence. Once it is established that he committed the offence as a result 
o f  insanity, a custodial order must be made against him.

THE EXECU TIO N OF THE PE RSO N S OF UNSOUND M IND
This is a new  dim ension to the rights o f  the persons o f  unsound m ind which 

appears not to have been given any serious thought by the principles enunciated in the 
famous case o f Daniel M ' Naghten. One o f the new areas o f competence to emerge in
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the interface between psychiatry and the law is the question o f  the condemned criminal 
who became mentally-ill while awaiting the execution o f death sentence passed on him. 
That requirement for competence is thought to rest on three general principles:

First, the patient’s/condem ned person’s aw areness o f  w hat is happening is 
supposed to heighten the retributive element o f the punishment. Punishment is held as 
m eaningless unless the patient is aware o f  what it is and to w hat it is a response. 
The second element is more o f  religious than legal; that is competent persons about to 
be executed preserve until the end the possibility (admittedly slight) o f  recalling some 
forgotten detail o f  the events or the crime that may prove exonerating13.

It is to be noted at this juncture that under our legal System, a person condemned 
to execution o f  court in respect o f criminal offence o f  which he has been found guilty in 
Nigeria shall be deprived o f  his fundamental right to life as provided for by the law 14. 
However, the question which arises ffom the foregoing is whether it is desirable to apply 
the aforesaid constitutional provision to a person discovered to have developed 
features o f  m ental illness while awaiting execution resulting from  a conviction and 
sentence by a court o f  competent jurisdiction.

It is not widely realized, even amongst Legal Practitioners, law  teachers and 
students that a prisoner condem ned to death may not be executed if  while awaiting 
execution the prisoner became mentally-ill. The position o f  the law in this regard States 
quite clearly that where a prisoner under sentence o f  death is the subject o f  an “enquiry 
into his insanity ”, the Governor shall direct the suspencion o f  sentence until a medical 
report is received. W hen such a person is “certified to he insane ” then the Governor 
shall order a stay o f sentence o f  death while the condem ned prisoner is rem oved to 
"... a fit  place fo r  the custody and treatment o flunatics”, otherw ise designated 
an “Asylum”.

W hen such a prisoner has been successfully treated and has recovered from the 
features o f  a mental illness, then having received a report to this effect, the Governor 
may order that he be “remitted to prison to be dealt with according to Law '5”. 
A critical examination o f  the provision o f  the law referred to above reveals two obvious 
implications, both o f them undesirable. First, a condemned prisoner can by the exhibition 
o lf mental Symptoms that resist treatment, post-pone execution indefinitely. Second. the 
object o f  treatment in such cases is to make the prisoner ‘‘well enough to he executed”. 
This is likely to appreciably undermine the entire therapeutic relationship between the 
doctor (psychiatrist) and the patient (Condem ned Prisoner) and to jeopardize the 
prospects o f successful treatm ent16.

However, the position o f  law in our jurisdiction w ith respect to a person o f 
unsound mind awaiting execution o f  the court’s sentence is yet to be tested in our courts. 
yet it is desirable that the rights o f a person o f unsound mind and public be balanced to 
avoid miscarriage of justice while giving elfect to the relevant enactments on this matter.
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R IG H T S O F P E R SO N S OF UNSOUND M IN D S UNDER THE CIVIL LAW

The rights or deprivations thereof, o f  a person o f  unsound mind viz mentally-ill 
will be examined under the civil law. For the purpose o f our discourse, different aspects 
o f the Nigerian Legal System save the Criminal law will be considered. These areas o f 
our legal System include: (i) m atrim onial causes law (family law) (ii) law o f  contract 
(iii) Company law and (iv) law o f torts.

M a tr im o n ia l C auses  (F am ily  L aw ): M arriage has been described as a voluntary 
union by two consenting adults o f  opposite sex to the exclusion o f others17. The aforesaid 
clearly reveals that as in the law  guiding contract, there m ust be consensus ad idem 
betw een the parties to a contract o f  marriage. It is against this backdrop and mental 
capacity o f  the parties that we shall now exam inee the rights o f  persons o f  unsound 
m ind from  two vantage positions; nam ely (i) insanity at the tim e o f  m arriage and 
(ii) insanity/Mental-illness which developed after marriage.

Firstly, it is apparent that a m entally-ill person m ay not be able to contract a 
marriage as such a person lacks mental capacity to consent to the union and or adhere 
to the rules guiding such a delicate union which our legal System sets out to protect its 
sanctity. Secondly, m ental illness and m ental deficiency may act as grounds for 
annulment o f  a previously contracted marriage and may constitute grounds for a divorce. 
Section 3(1) (d) (iii) o f  the Matrimonial Causes Act, 1970 makes it abundantly clear that 
it is necessary that parties to a statutory marriage are sane. If one o f the parties is insane 
and therefore mentally incapable o f  understanding the nature o f  the m aniage contract, 
the m arriage will be void abinitio. Singleton, L. J. In the Estate ofPark18 formulated 
the test applicable in such cases as follows:

Was the (party)... capab/e o f understanding the nature o f the contract 
into which he was entering, or was his metal condition such that he 
was incapable o f understanding it? To ascertain the nature o f the 
contract o f marriage a man must be mentally capab/e o f appreciating 
that it involves the responsibilities normally attaching to marriage.
Without that degree ofmenta/ity, it cannotbe said that he understands 
the nature o f the contract.

A ‘mental defective’ is defmed in the Matrimonial Causes Act 197019.
As person who, owing to an arrested or incomplete development of 
mind'  whether arising from inherent causes or inducedby disease or 
injury requires oversight, care o f control for his ownprotection or 
for the protection o f others and is by reason o f  that fact, unfitted 
for the responsibilities o f marriage.

Thus, a spouse who is o f unsound mind or a mental defective is regarded by the 
law as being incapable o f  carrying on a normal married life. The other part to the marriage 
is, therefore allowed to petition for the nullity o f he marriage.
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In Hunponu -  Wusu v. Huponu -  Wusu20 the Court held that while, therefore. 
the marriage may in fact take place during a lucid interval. it is m andatory in order to 
come within this Provision that the spouse must at that time be subject to fürther insanity. 
It has, how ever been held in Durham v. Durham21 that the bürden o f  proving that a 
party was insane at the tim e o f  the marriage lies on the party asserting it. Generally, in 
any proceeding before any court in which the custody or upbringing o f  a child is in 
question, the court in deciding that question shall regard the welfare o f  the child as the 
first and paramount consideration, and shall not take into consideration whether from 
any other point o f view the claim o f the father, or any right at common law possessed by 
the father, in respect o f  such custody, is superior to that o f  the mother, or the claim  of 
the mother is superior to that o f the father.

C ustody : In Afonja v. Afonja22 the court held that it was in the best interests o f  the 
infant to be given to the custody o f  the mother, who was anxious to live with her all the 
time, than to be left in the custody o f  the father who had arranged for the child to live 
with his sister-in-law during school term and to reside with him only during the holidays. 
Taking cue from the above judicial decision. it is obvious that no court will order that a 
parent who is mentally-ill takes the custody o f his child since he lacks mental capacity to 
take care o f  the child, and neither has he control over his actions.

Testam entary and C ontractual Capacity: An important requirement o f the law relating 
to Wills is that a testator m ust have executed his Will with the intention that it is his last 
will and testament. Such aminus will be lacking where, for instance, the testator is insane 
or was compelled to execute the Will. This requirement does not. however, apply in the 
case o f privileged Will o f  soldiers, airmen and sailors2’. Every person has the capacity 
to make a W ill irrespective o f  w hether or not such is person is subject to custom ary 
law24. There are, however. a num ber o f  exceptions to this general rule, which 
include: (a) persons o f  unsound m ind -  a testator m ust o f  necessity possess a sound 
mind and m em ory so as to enable him  understands the nature o f  the act in which he is 
involved. If  a testator is o f unsound mind, that will invalidate his Will.

The Court in the case o f  Federal Administrator -  General v. J o h n s o n held 
that the relevant time for determining the testator’s mental capacity is the time the Will is 
rnade. If, for instance, the Will was executed during a lucid interval it remains valid even 
though the testator subsequently becom es o f unsound mind. There is. however, a 
presum ption in favour o f  the testa tor’s capacity. But if  evidence o f  his unsoundness 
o f mind is adduced, the bürden o f establishing his capacity' falls on the party who sets up 
the Will. It shouldthus be noted evidence o f clarity o f mind requires that the testator:

(i) Understands the nature and effect o f m aking a w ill.
(ii) Has reasonable knowledge o f the extent o f  his property.
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(iii) Knows and appreciates the Claims to which the testator should give effect, that 
is, the testator must know who the beneficiaries are;

(iv) Is not influenced in making the disposition by any abnormal emotional state or 
delusions26.

C o n tra c t a n d  C o m p a n y  L aw : The m ost basic rule o f  contracts is that they are 
binding on the parties to them. Indeed, the most common definition o f  a contract is that, 
the courts will enforce, that is an agreement binding at law. It should be noted that there 
is no specific dom estic Law that governs contract in N igeria; how ever m ost o f  the 
principles o f  the law o f  contract follows the position under the English law by virtue o f 
the Statute o f  General A pplication (SOGA). Contracts concluded by a lunatic or a 
mentally disordered person can be classified into two categories, contract for necessaries 
and contracts for o ther things. In the case o f  contracts for necessaries, the mentally 
disordered person is bound like everybody eise27.

Section 2 o f  the Sale o f  Goods A ct 1893 provides that where necessaries are 
sold and delivered to a person 1 ‘who by reason o f  mental incapacity or drunkenness 
is incompetent to contract, he must pay a reasonable price therefore Necessaries 
m ean goods suitable to the condition in life o f the person concem ed and his usual 
requirement at the tim e o f sale and delivery. The m entally disordered person’s liability 
therefore arises quasi-excontractu, but the Obligation does not arise unless it was the 
intention o f  the person supplying the necessary goods the he should be repaid.

It m ust how ever be inferred that some elem ent o f  consent on the part o f  he 
lunatic person or his agent is necessary for liability to arise “for a person can hardly force 
goods (even necessaryj on a m entally disordered person and then claim  paym ent28” 
Where the goods are not necessary goods, the mentally disordered person is also bound 
by his contracts, unless he can show the following: (a) that owing to his mental condition, 
he did not understand what he was doing, and (b) that the other party was aware o f his 
incapacity29.

It is important to note that even where a person is suffering from a mental disorder, 
contracts m ade by him  during lucid intervals are binding on him. A lso, a person o f 
unsound mind may ratify earlier contracts entered into by him during the lucid intervals. 
However, where it was infact established that a person was o f  unsound m ind when 
he concluded the contract, and the other party was aware o f his condition, the effect is 
to m ake the contract voidable at his Option and not void30. It is fundam ental at this 
juncture to briefly exam ine the right o f  a person o f  unsound m ind in relation to 
formation o f  Company or Business Associations.

Section 20( 1 )(b) o f  he Companies and Allied Matters Act, 2007 provides among 
other things that: Subject to subsection (2) o f  this section, an individual shall 
not join in the formation o f  a Company under this Act if. . . (b) he is o f  unsound
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mind and has been so found by a court in Nigeria or elsewhere . . . The above •  
Provision, it appears does not accommodate the 'lucid interval' of the person of unsound 
mind as this may be as a result of the pivotal role Companies make in the economic 
development o f a nation and the need to make day to-day decision in the 
management of the Company at any level.

C O N C LU D IN G  R E M A R K S

In conclusion, a cursory look at the legislations relating to persons o f  unsound 
m ind in N igeria  reveals that not so m uch attention has been given to their plight by 
governm ent and society at large. For instance, unlike w hat obtains in the developed 
world, there is no enactment stipulating right o f  persons o f unsound m ind to Standard 
quality o f care which is otherwise referred to in the United States as ‘ 'right to treatment'
The Constitution o f  the United States which is akin to the Constitution o f  the Federal 
republic ofN igeria 1999 sets forth specific rights for all individuals in accordance with 
the ethical values held by the larger society; these rights are protected by civil law and 
are accepted and assum ed as expected outcom es31.

The striking difference. however is that in the United States and other developed 
nations. the rights for all is generally assumed, much attention has recently been given to 
the protection and enforcement o f rights o f individuals seeking or requiring health care’2, 
ln other climes, it is mandatory that institution or agency and the health care providers 
share responsibility for explaining to individuals their rights as client’s33 in that facility.
It is expected that clients’ rights will be explained in a manner that clients can understand.
In the explanation o f  rights, it is necessary to inform clients o f  the facility’s rules or 
regulations that will have an impact on conduct and behaviour.

C lients should be assured o f  their right to im partial access to treatm ent and 
should receive care that respects personal dignity34. In view o f  the aforestated. it is 
therefore recom m ended that such legislation that takes care o f  the Rights o f  Mental 
Flealth Clients or generally persons o f  unsound mind should be enacted to specifically 
guide and guard against cruelty and discrimination o f persons o f unsound mind particularly 
when such persons appears to have positive respond to treatm ent or w hen fully 
restored to normalcy.
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