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CRITICAL APPRAISAL OF CONTRACT OF EMPLOYMENT 
UNDERTHE NIGERIAN LEGAL SYSTEM

OLUSEGUN ONAKOYA

A b s t r a c t

Ever since the abolition of slavery, workers have become entitle to the 

freedom to determine what work they would warn to do and also 

ascertain the terms and conditions upon which their Services are being 

hired. Consequently, it is noted that Labour Law rest heavily upon the 

legal phenomenon, the individual contract of employment, in which two 

parties namely the employer and the individual employee are looked 

at by the law as equals to a legally enforceable agreement. The laws 

which govern employment occupy a Position of considerable importance 

in any modern society. This is so because of the tremendous contribution 

which workers can make to a national growth and development as 

well as the general well-being of the nation’s citizenry. In this paper we 

shall examine the various aspects of the contractual relationship 

between the employer and the employee, particularly the formation of 

contract of employment, rights and obligations o f parties to the contract 

and the impact of the related legislations on the subject o f discourse.

Key words: Contract, Employment, Legal-System, Nigeria.

INTRODUCTION
B lack’s Law  D ictionary1 defines em ploym ent contract as one betw een an 

employer and employee in which the terms and conditions o f  em ployment are stated. 
Labour Act,2 also defines contract o f  em ployment as;

any agreement, whether oral or written, express or implied, whereby 
one person agrees to employ another as a worker and that other 
person agrees to serve the employer as a worker.

OLUSEGUN ONAKOYA is  a Lecturer in the Department o f Private and Business Law, 
University o f Ibadan, Nigeria.
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A  contract o f  employment is like all other contracts. governed by the general 
principles o f  law  o f  contract. Therefore, all the essential features w hich characterize 
ordinary contracts must be present in a contract o f  em ploym ent before it can be said to 
be a valid contract o f  Service.

A  contract o f  Service is a relationship entered into between tw o parties namely; 
an employer and employee or sometimes referred to as “Master and Servant relationship” 
whereby the servant agrees to serve the m aster and to be subject to the control o f  the 
master either for a fixed term or a term o f  indefinite duration in retum  for a benefit.3 
Under the Labour Act4 an employer is defined to mean-

any person who has entered into a contract o f  employment to employ 
any other person as a worker either for him self or fo r  the Service 
o f  any other person, and includes the Agent, Manager or Factor 
o f that first-mentioned person and the personal representative o f  
a deceased employer.

I he Act did not defm e an employee but a worker is defined in Section 91 (1) to mean-

any person who has entered into or works under a contract with an 
employee, whether the contract is fo r  manual labour or clerical or is 
expressed or implied or oral or written, and whether it is a contract o f  
Service or a contract personally to execute any work or labour, but does 
not include- (a) any person employed otherwise than fo r  the purposes o f  
the employer 's business; or (b) person exercising administrative, executive. 
lechnical, or Professionalfunctions as public officers or otherwise; or (c) 
members o f  the employer's family; or (d) representatives, agent and 
commercial travelers in so fa r  as their work is carried on outside the 
oermcinent workplace ofthe employer 's estahlishment; or (e) any person 
to whom articles or materials are given out to be made up, cleaned. 
washed, altered. ornamented, ftnished, repaired or adaptedfor sale inhis 
own home or on other premises not under the control or management o f  
the person who gave out the articles or the material; or (f) any person 
employed in a vessel or aircraft to which the laws regulating merchant 
shipping or civil aviation apply.

It is im perative to note that the im port o f  paragraph (a)-(f) above is that the 
employees under these categories will not enjoy the rights and Privileges accorded to a 
“worker” under the Act, while correspondingly may not be subjected to liabilities attached 
thereto.

A n em ployee or w orker could also m ean a person em ployed by another to do 
w ork for him  on the term s that he (the em ployee) is to be subject to the control and 
directions o f  the em ployer in respect o f  the m anner in which his work is to be done.
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The relationship between an employer and an employee is traditionally referred 
to as m aster and servant relationship. It constitutes the very foundation o f  Labour Law 
and the relationship has its basis on the contract o f  service or contract o f  employment. 
The traditional test for exam ining who an employee is has been that o f  control which 
m eans that if  the em ployer could control when, how and where the w orker is to work, 
then that w orker is his em ployee. Em phasis soon shifted from  the fact o f  control or 
subjection to command to right o f  control due to the changing nature o f  the nature ofthe 
social and industrial scene where actual control could not be exercised because many 
employees had com e to possess skills which their employer* did not possess. This left 
the employer with only the residual right o f  control exerciseable by disc^linary sanction.’ 

ln an attempt to distinguish between employees engaged fbr Contract o f  Service 
and Contract for Service, the Suprem e Court o f  N igeria, in the case o f  E P  Iderima 
V. Rivers State Civil Service Commision6 categorize em ploym ent thus-

In the law o f  master and servant, employment fa lls into three 
categories viz:- (a) A pure master and servant relationship under 
common law. (b) Employment where office is held at pleasure.
(c) Employment by Statute.
The fundam ental reason for the distinction betw een the Contract o f  Service 

and Contract fo r Service is based on the fact that the rights and Privileges o f  a worker 
or servant cannot be enjoyed by an independent contractor.

The C ourt in a bid to determ ine w hether or not a person is a servant or an 
independent contractor has further devised three tests, namely: (i) The Control Test, 
(ii) The Integration/Organization Test and; (iii) The Multiple Test7.

The Control Test
The H ouse o f  Lord in Mersey Docks and Harbour Board V. Coggins & Griffith 
(Liverpool) & Anr.8 Stated as follows-

The ultimate question is not what specific Orders, or whether any 
specific Orders, were given but who is entitled to give the Orders as 
to how the work should be done.

The decision above affirms the principle that a master is entitled to teil his servant 
the way in which the servant is to do the work upon which he is engaged.

This test has however been criticized for not meeting-up to the advancement in 
modern day contract o f  employment where the Professional and other skilled-workers 
are not to be controlled on the way they exercise discretion and exhibit com petence in 
the course o f  their employment.
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It is therefore clear that the control test cannot be the sole determ inant o f  the 
existence o f  the m aster and servant relationship as its potency has been greatly whittled 
down.

Integration or Organization Test
T his test has its orig in  in Lord D enning 's Judgm ent in Stevenson, Jordan 

Harrison Ltd. V. Macdonald & Evans9 where the test endeavours to ascertain whether 
the role o f  the person performing a contractual duty is an integral part o f  the business o f 
the employer. W here the answ er is in affirm ation, the person perform ing the duty is a 
servant but where it is negative, he is not. This test has also been criticized; particularly 
where the employee is the only one in the Service o f  an individual employer, then there is 
nothing like Organization.

Multiple Test
Under this test, the following factors are adopted: (a) Power o f  selection o f  the 

person to do the job ; (b) The payment o f  wages; (c) Control o f  m ethod o f  doing the job 
(d) Em ployer’s power o f  discipline. The origin o f  this test is traceable to the decision o f 
LORD TH A N K ER TO N ,10 when he stated thus quoting LORD COOPER:

The learned judge adds that a contract o f  Service may still exist i f  
some o f  those elements are absent altogether, or present only in an 
unusual form, and that the principal requirement o f  a contract o f  
Service is the right ofthe master in some reasonable sense to control 
the method o f  doing work and that this factor o f  superintendence 
and control has frequently been treated as critical and decisive o f  
the legal quality o f  relationship.

This test appears to be broad and flexible, hence its acceptability in modern day 
contract o f  employment.

F O R M A T IO N  O F  C O N T R A C T  O F  E M P L O Y M E N T
C ontract o f  em ploym ent, like all other contracts are govern by the universal 

principles o f  law  o f  contract. Therefore, all the elem ents or essential features which 
characterize ordinary contracts m ust be present in a contract o f  em ploym ent before it 
can be said to be a valid contract o f  Service. The essential features o f  a valid contract are 
as follows: (i) Offer; (ii) Acceptance (iii) Consideration and (iv) Intention to enter into 
legal relations.

OFFER
Offer is defined as definite undertaking or Promise m ade by one party with the 

intention that it shall become binding on the party making it, as soon as it is accepted by 
the party to whom  it is addressed.
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T he C o u rt o f  A p p e a l in  B F /  GROUP V BU REAU  O F PUBLIC  
ENTERPRISES“gav e a profound meaning and nature o f  offer thus:

An offer is aproposal which originates or emanates from ihe ojferor 
Io Ihe offeree to enter into an agreemenl to do or not to do a 
particular thing, since the essence o f  offer is reciprocal acceptance, 
the offeror anticipates the expected acceptance and this he makes 
clearly in the offer. A valid offer must be precise and unequivocal, 
giving no room for speculation or conjecture as to its real content 
in the mind o f  the offeree. The offeror must have completed his 
own share in the formation o f  a contract by finally declaring his 
own readiness toundertake an Obligation upon certain conditions 
leaving to the offeree the Option o f  acceptance or refusal.

In m ost cases o f  contract o f  employment the employer are usually offeror while 
in som e other instances the nature o f  the contract o f  Service determ ines w hether the 
em ployer or employee is the offeror. W here the form er is the offeror, the latter will be 
the offeree.

ACCEPTANCE

A  valid acceptance is defined as a final expression o f  assent to the term s o f  the 
offer. It should be noted that an offer will not be capable o f  acceptance, if  the person 
accepting it was ignorant o f  the offer in the first place. For instance where a volunteer 
worker at a Com m unity Town-Hall later discovered that the Services he rendered had 
been offered to interested offeree (em ployees), the question is, Can he claim  to have 
accepted the offer as at the tim e he did the job?  the answer is in the negative.

There m ust be positive evidence from which the court can infer acceptance. It 
must not be subjective in nature because acceptance effectively brings the offer to an 
end as both m erges into contract.

The Court in B.F.I Group V. Bureau o f  Public Enterprises (supra) gave an 
explicit meaning o f  acceptance as follows:

An acceptance is the reciprocal act or action o f  the offeree to an 
offer in which he indicates his agreemenl to the terms o f  the o ffer 
as conveyed to him by the offeror. In other words, acceptance is the 
act o f  compliance on the Part o f  the offeree with the terms o f  offer.
It is the element o f  acceptance that underscores the bilateral nature 
o f  a contract. An acceptance o f  an offer may be demonstrated: (a)
By conduct o f  the parties, or (b) By their words; or (c) By documenl 
that have passed between them.
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The Court posited further that-

For there to be an acceptance o f  an o ff  er, there must be an external 
manifestation o f  assenl, some word or act done by the Offeree or 
his authorized agent which the law can regard as the Communication 
by the Offeree to the Offeror. This is because in order To make a 
binding contract. it is necessary not only that it should be accepted 
but that the acceptance be communicated. Mental or internal 
acceptance is not enough.

It is obvious from  the judgm ent o f  the Court as stated above that acceptance 
means the following:

(a) Assent to the term s o f  the offer
(b) The assent m ust be absolute and unqualified.
(c) The acceptance (that is, assent) m ust be plain. unequivocal. unconditional and 

must be unreservedly given.
(d) Assent cannot be given in ignorance o f  the offer.

CONSIDERATION
As earlier noted, consideration is one o f  the essentials that m ust be present in a 

valid contract. Consideration serves as nexus between offer and acceptance.
In contract o f  employment, w ages to be paid by the em ployer and Services to 

be rendered by the em ployee in retum  for the wages are regarded as Consideration. 
A ccording to B lack’s L aw  D ic tio n ary 12 consideration is defm ed as:

Something (such as an act, a forbearance. or a retum promise) 
Bargainedfor and received by a promisor from  a promise; that 
which motivates a person to do something. especially to engage 
in a legal act.

The defm ition o f  LUSH J. in Currie V. Misa'y appears to be a widely accepted 
definition o f  “Consideration". where it was defined as follows:

A valuable consideration in the eye o f  the law may consist either in 
some right, interest, profit or benefit accruing to the one party, or 
some forbearance. detriment, loss or responsibility, given, suffered 
or undertaken by the other. Thus consideration does not only consist 
o f  profit by one party but also exist where the other party abandons 
some legal right in the present, or limit his legal freedom ofaclion 
in the future as an inducement fo r  the promise o f  the first. So it is 
irrelevant whether one party benefits but enough that he accepts
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the consideration and thal the party giving it does hereby undertakes 
some bürden or lose something which in contemplation oflaw  may 
be o f  value.
Section l( l )o f th e A c t14 providesasfollows: (1) Subjectto thissection (a)the 

wages o f a worker shall in all contracts be made payable in legal tender and not otherwise: 
and (b) if  in any contract the whole or any part o f  the wages o f  a worker is made 
payable in any other mannerthe contract shall be illegal, null and void the above Provision 
is a clear departure from the general principle of contract where Services can be exchanged 
for Services or parties agreeing to any other form o f consideration apart from legal 
tender, that is “something for value.”
Sub-section (2) also provides that-

An employer may provide food, a dwelling place or any other 
allowance or privilege as a part o f  a worker 's remuneration i f  the 
food, dwelling place, allowance or privilege is prescribed by law. 
by a collective agreement or by an arbitration award because it is 
customary or desirable in view o f  the nature o f  the industry or 
occupation in which the worker is engaged; but in no case shall an 
employer give to any worker any intoxicating liquor or noxious 
drug by way o f  remuneration.
Sub-section (3) specifies mode o f payment which cannot be subverted by mutual 

agreem ent o f the em ployer and em ployee as such contractual arrangem ent will be a 
nullity to the extent o f  its inconsistency with the said Provision. Its provides thus:

Except where otherwise expressly permitted by this Act, wages 
payable in money shall be paid  only in legal tender or, with the 
prior consent in writing o f  the worker concerned, by cheque or 
postal order and payment or purported payment in any other form  
shall be illegal, null and void.

There is no doubt that the wages or salary which an employer is obliged to pay 
will normally be a subject-m atter o f  an express contract. Indeed, where an agreement 
for employment leaves out the matter o f  payment there might arise the question whether 
there is a contract o f  employment.

However, at com m on law, a contract m ay be implied from  the conduct o f  the 
parties, particularly  where it is clearly indicated that the em ploym ent w as not to be 
gratuitous.15

INTENTION TO ENTER INTO LEGAL RELATIONS
One o f  the m ajor essentials o f  a contract is parties’ intention to enter into legal 

relations with themselves. ln other words, for a valid contract o f  em ploym ent tobe
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forrned, there must be m utuality o f  purpose and intention. The tw o minds must meet at 
the same point, event or incidents. They must be saying the same thing at the same time. 
The meeting o f  minds o f the contracting parties is the most crucial and overriding factor 
or determinant in contract. An agreement will not be binding on the parties to it until their 
m inds are at one both upon matters which are Cardinal to the species o f  agreement in 
question and also upon m atters that are part o f  the particular bargain.

A  contract o f  employment is a result o f  agreement between the parties thereto. 
The law does not impose an unwilling servant on a willing master or vice-versa. it is this 
freedom o f  contract that distinguishes a servant serving under a contract o f  employment 
and slave.
In Nukes V. Doncaster Amalgamated Collieries Ltd.16 Lord A tkins noted as follows:

I had fancied that ingrained in the personal Status o f  a Citizen under 
our laws was the right to choose fo r  himselfwhom he would serve 
and that, this right o f  choice constituted the main difference between 
a servant and a serf.
The C onstitution o f  the Federal Republic o f  N igeria 1999 prov ides1'  for the 

right o f  the dignity o f human person as no person shall be held in slavery or ser\itude and 
no person shall be required to perform forced or com pulsoiy labour.
Section 73(1) o f  the Act also provides that-

Any person who requires any olher person. or permits any other 
person to be required, to perform forced labour contrary to section 
34(l)(c) o f  the Constitution o f  the Federal Republic o f  Nigeria shall 
be liable to a fine  not exceeding NI. 000 or to imprisonment fo r  a 
term not exceeding t~wo years or both.

O ther fundam ental issues in contract o f  em ploym ent include: (i) Capacity to 
Contract and (ii) Legality o f  the Contract. which we shall now exam ine in tum.

CAPACITY
The contract o f  employment like every other specie o f  contract place restrictions 

on certain  individuals who are statutorily  not qualified to be a party, w hether as an 
employer or employee in a contract o f  employment.
Section 9(3) o fth e  Act provides that:

Except in the case o f  a contract o f  apprenticeship, no person under 
the age ofsixteen years shall be capable o f  entering into a contract 
o f  employment under this Act.

Section 59 o f  the Act further curtails the right o f  Young persons to enter into a contract 
o f employment. The Provision seeks to protect the Young persons against “hard” labour. 
Section 59 (l)(a ) o fth e  Act provides that-
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No child shall be employed or work in any capacily excepl where 
he is employed by a member o f  his family on light work o f  an 
agricultural, horticultural or domestic character approved by the 
minister.

Sub-section 2 o f  the above Provision States that-

No young person under the age offifteen years shall be employed 
or work in any industrial undertaking: Provided this subsection 
shall not apply to work done by young persons in technical schools 
or similar institutions i f  the work is approved and supervised by 
the M inistry o f  Education (or corresponding department o f  
government) o f  a state.

It should  be noted that w hile Sections 50-64 o f  the Act are desirable, their 
impact is yet to be seen in the Labour M arket since m ost o f  this provisions are better 
observed in breach than in compliance, usually with the active connivance o f  the child 
employee and his parents/guardian on the one hand and employer on the other hand.

However, the reason for the violation o f these provisioas and relevant legislations 
designed to protect the young persons has its root in poverty and poor Standard o f  
living o f  majority o f  the citizens.

For instance Section 64(1) o f  the Act p rovidesas follows:

Any person who employs a young person in contravention o f  
sections 59-62 o f  this Act or any regulations made under section 
63 o f  this Act, the proprietor. owner and  m anager o f  any 
undertaking in which a young person is so employed and any parent 
or guardian o fa  young person who per mit s  the young person to be 
so employed shall be guilty o f  an offence and on conviction shall 
be liable to a fine  not exceeding NI 00.

1t is clear from the Provision above that the only penalty to be paid upon conviction 
is a fine o f  N I 00 w hich has in no w ay deterred desperate parents/guardian, young 
person and even employer from violatingthe said law.

Also the com m on law protects infants that is, those lessthan twenty-one years 
o f  age, against disadvantageous contracts. In so far as contracts o f  em ploym ent are 
concem ed the com m on law position is that such contracts are, prima-facie, binding on 
the infant.18 However, a contract o f  employment o f  an infant when looked at as a whole 
m ust be for the infant’s benefit i f  he is not free to repudiate it. The approach under the 
common law is different from that o f  the Labour Act.
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Any person w ho is not a Citizen o f  N igeria is prohibited from  accepting 
em ploym ent, except w ith the Federal or a state govem m ent. w ithout the consent in 
writing o f  the ch ief federal immigration officer. N or can he, own his own account or in 
partnership with any other person, practice a Professional or establish or take over any 
trade or business or register or take over any Company with limited liability. for any such 
purpose without the consent o f  the Minister responsible for immigration which may be 
given on such conditions as to the locality o f  Operation and person to be employed or on 
behalf o f  such person .19

Also, where any person in Nigeria desires to employ a person who is national of 
any o ther country he m ust, unless exem pted, m ake application to the ch ie f federal 
immigration officer in the prescribed manner and must give such information as to the 
Provision to be m ade for repatriation o f  that national and his dependants as the ch ief 
immigration officer may reasonably require.

No such person must be employed without the permission o f  the chief immigration 
officer given on such terms as he thinks fit.20

Sections 33 and 34 o f  the Act expressly provide for the procedural requirement 
for recruiting for employment in Nigeria.

Persons o f U n so u n d  M ind
A  contract o f  em ploym ent entered into by a person who Claims to be insane is 

nevertheless binding on him unless he can prove that he did not know what he was doing 
at the tim e he entered into the contract and further that the other party knew he was so 
insane to have been incapable to understand what he was doing. Such proof wäll render 
the contract voidable at the Option o f  the insane person.21

The F o rm  o f C o n tra c t o f E m ploym ent
There is no general law which stipulates the form which a contract o f  employment 

m ust take. It is govem ed by the com m on law. Thus, a contract o f  employment may be in 
writing, under seal, or it may be verbal or partly in writing and partly orally. 1t may also 
be by conduct.

A n oral contract no matter the Status o f  the person so employed, is as valid as a 
written contract, but there is no doubt that an oral contract presents greater problems o f 
proof both o f  the existence and o f  its term s.22

However, tw o classes o f  contracts o f  em ploym ent m ust be in writing. Apart 
from  a contract o f  apprenticeship or o f  seamanship no contract is expressly required to 
be in writing although requirements o f  section 7( 1) o f  the Act will have the same effect as 
a written contract. It m ust be stressed that where a contract is required to be in writing, 
the statutory provisions must be scrupulously observed, otherwise the contract may be 
avoided by either o f  the parties to it.
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Even w here the law  does not require a contract to be in w riting, im portant 
contract o f  em ploym ent are. as a m atter o f  practice and prudence, m ade in writing and 
the term s set out fiilly in the contract document.

The Court o f  Appeal in Pan African Bank V. James Ede 23 held that a contract 
could be in writing. Itcou ld  also be inparole. C ourtscan also in ferthe  ex is ten ceo fa  
contract o f  the parties in the circumstances o f  the case.

In Shena Security Co. Ltd. V. Afropak (Nig.) Ltd. & 2 ors.24 it was held that 
a contract o f  em ploym ent m eans any agreem ent oral or w ritten, express or im plied 
whereby one person agrees to em ploy another as a worker and the other person agrees 
to serve the em ployer as a worker.

It is im portant to note that under the N igerian Legal System , em ploym ent is 
broadly classified into two groups particularly in adjudication over dispute. They are: 
Employment w ith statutorv flavour and others without statutory flavour.

The C ourt in Chief J.A. Ogieva & 378 ors. V. C hief Lucky Ighinedion & 3 
ors. where in determining whether contract o f  employment has statutory flavour held 
as follows-

The f a d  that an Organization or authority which is an employer, is 
a statutory body does not mean that the conditions o f  Service o f  its 
employees must be o f  a special character. The character o f  an 
appointment and Status o f  the employer in respect thereof is 
determined by the legal character and the contract ofthe employee.
Hence, where the contract o f  appointment is determinable by the 
legal character and the contract ofthe employee. Hence where the 
contract o f  appointment is determined by the agreement o f  the 
parties simpliciter, there is no question o f  the contract having a 
statutory flavour.

The Court went further to state-

The fa c t that the other contracting party is the creation o f  a Statute 
does not make any difference. ln other words, where an employment 
is not governed by any statutory provision, it does not enjoy 
statutory protection and cannot be reasonably saidto have statutory 
flavour. This is so, notwithstanding the fact that the employer is a 
creation o f  Statute or is a statutory Corporation. There must be 
something in the contract o f  employment, which brought it Mithin 
the provisions o fthe enabling Statute.

TERMS OF THE CONTRACT
The duties, liabilities and rights to a contract o f  Service constitute the terms 

o f  contract. They may be written in a single comprehensive document. Sometimes the
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term s are gathered from various documents. W here there is no written docum ent then 
p roof o f  trade practices or oral agreem ent or representations m ay be relied upon in 
determining the term s o f  contract between the parties.

It is stressed that the regulations between an em ployer and em ployee derives 
from two primary sources. Statute and contract o f  employment itself.
The various labour Statutes impose numerous duties and obligations on both parties to a 
contract o f  employment, it thus appear that, in practice the statutory and non-statutory 
rights &  obligations are read jointly to give effect to the intention o f  the parties.

It is important to note that statutory obligations where impose, cannot be excluded 
by term s o fth e  contract o f  em ploym ent, except where and to the extent that a Statute 
itself so permits.

Express Terms
The express terms o f  a contract o f  employment are those terms which the parties 

form ulated before or at the tim e o f  concluding contract. Sections 7 ,13 -20  o f  the Act 
provide for ‘‘W ritten particulars o f  terms o f  employment” and “Terms and conditions of 
employment” respectively. The specific formulations o f  the parties may be added to the 
content o f  the above provisions and clearly spelt-out.

The contractual term s, whether implied or express are m eant to be negotiated 
and agreed to. w ith  individual w orker (em ployee) since a Colleclive Agreement, at 
com m on law is not regarded as contractually binding on the parties to the agreement.26 
Express terms may be found in documents with title such as “conditions o f  employment”, 
“Works Rules”, Administrative Manual”, “ StafFHandbook” etc.

Implied Terms
Terms or a term may be implied into a contract o f  employment which would impose 
rights and obligations on the parties to the contract although they have not expressly 
provided for them. Implied terms include:

(a) Terms implied by trade customs or practices
(b) Terms implied by Courts, and
(c) Terms implied by the Statute

One test for determining whether a term may be implied or not is that laid down 
by Scrutton LJ in Reigate V Union Manufacturing Co. (Ramsbottom) Ltd.27 where 
he stated that-

A term can be implied f i t  is necessary in the bus iness sense to give 
efßcacy to the contract; that is, i f  it is such a term that it can 
conßdently be said that i f  at the time the contract was being 
negotiated some had said to the parties "what will happenin such 
a case ” they would both have replied, “o f  course, so and so will 
happen; we did not trouble to say that; it is so clearly ”
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Unless the Court comes to some such conclusion as that, it ought 
notto imply a term, which parties have not expressed.

Similarly, M ckinnon LJ in Shirlaw V. Southern Foundries Ltd2* asserted that-

Prima-facie that which in any contract is left to be implied and 
need not to be expressed is somethingso obvious that it goes without 
saying; so that i f  while the parties were making their bargain an 
officious bystander were to suggest some express Provision fo r  it in 
their agreement they would testily suppress him with a common:
"oh, ofcourse. ”

H ow ever, w hat is clear beyond doubt is that w hether term s o f  contract o f 
employment are “express” or “implied”, they usually contain the rights and obligations o f 
the employer and employee which are legally binding.

ENFORCEMENT

Every valid contract o f  em ployment are enforceable in law. However. like the 
general principle o f  law o f  contract, a contract o f  employment may be unenforceable or 
void whenever vitiating factors such as ffaud, mistake, undue influence, illegality and 
duress are present.

FR A U D  A N D  M IS T A K E

The general principle o f contract law regarding contracts induced by fraud or 
entered into by one party in mistake as to the identity o f the other or as to the character 
or nature o f the Obligation apply equally to contracts o f Service.29

It m ust be noted however that although fraud, without m ore, vitiates a contract 
o f employment, mere non-disclosure giving rise to mistake does not. This is because a 
contract o f  em ploym ent is not one o f  Uberrimafidei (utm ost good faith). In effect, a 
servant has no Obligation to disclose any information unless he is required to do so.30 
Section 45( 1) o f  the Act provides-

No person shall by fraud, falsehood, intimidation, coercion or is 
representation induce any worker to enter into a contract under 
this part, and any contract entered into by reason o f  any such 
inducement shall be void, save that the employer or his agent shall 
be liable to pay wages due under the contract and to provide for  
the return to his place ofabode o f  any workerengaged thereunder, 
together with any members o f  his fam ily who have accompanied 
him.
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ILLEG A LITY

A  contract o f  employment must have legal objects. Illegality vitiates such a contract 
and makes it unenforceable. Illegality may arise either because the contract infringes 
some provisions o f  the Statutes or a rule o f C ommon Law or where the employer engaged 
the Service o f  the employee to carry out illegal or prohibited acts. In ESI V. MOR UKU31 
the contract held that where parties purport to do that which the law prohibits, neither 
can have recourse to the court. Forexam ple, employment o f  people for the purpose o f 
engaging in sexual immorality is illegal. Labour Act also declare as illegal the employment 
o f  w om en and young persons for certain category o f  Services.

D U R ESS

Ever since the abolition o f  slavery, workers have become entitled to the freedom 
to detennine w hat work they would want to do, who they wish to work for or hire their 
Services to and also ascertain the terms and conditions upon which they are hired. The 
whole essence o f  contract o f  employment rests on liberty and equality o f  the contracting 
parties, namely: employers and employees.

William R. Anson32 defines duress as:

Duress consists in actual or ihreatened violence or imprisonment; 
the subject o f  it must be the contracting party him self or his wife, 
parent or child; and it must be inflicted or threatened by the other 
party to the contract, or eise by one acting with his knowledge and 
for his advantage.

Duress, which means coercion, compulsion or ‘naked’ force vitiates contract o f 
employment.
Section 73(l)&(2) o f  the Act underscore the importance o f  tliis vitiating factor when it 
states-

Any person who requires any other person, or permit any other 
person to be required, to perform forced labour contrary to section 
34(I)(c) ofthe Constitution o f  the Federal Republic o f  Nigeria 1999, 
shall be guilly o f  an offence and on conviction shall be liable to a 
fine not exceeding N 1,000 or to imprisonment fo r  a term not 
exceeding two years or both. (2) Any person who, being a public 
ofjicer, puls any constraint upon the population under his Charge 
or upon any members thereofto work in fo r  any Private individual, 
association or Company shall be guilty o f  an offence and on 
conviction shall be liable to a fine  not exceeding N200 or to 
imprisonment fo r  a term o f  not exceeding six months, or to both.
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Section 34( 1 )(c) o fthe  Constitution o f the Federal Republic ofN igeria puts it succinctly 
thus-

Every individual is enlitled Io respect to the dignity o f  his person, 
and accordingly- no person shall be required to perform forced or 
compulsory labour.

Other vitiating factor that may render a contract o f  employment void is restraint o f  trade 
aside from other provisions o f  the Labour A c t33 which deals with restraint o f  employment 
o f wom en and young persons.

CONCLUDING REMARKS

The Nigerian Labour law, just like the British System upon which it derived its 
source has certain distinctive features. F irst it is based mainly on common law- a combine 
interaction o f  the law o f  contract, the law o f  tort, the law o f  agency and statutory provisions 
but its basic foundation is the ordinary law o f  contract. The effect is that Nigerian labour 
law, following its British model, operates on the basis o f straight bargaining between the 
prospective em ployer and the prospective w orker34.

It is apparent that even though our various enactments, namely: the Labour Act 
LFN 2004, the C onstitution o f  Federal Republic o fN igeria  1999 and other relevant 
enactments point to the same direction on the issue o f contract o f  employment in Nigeria, 
that is, the em ployer and the em ployee are looked at by the law  as equals to a legally 
enforceable agreem ent yet in practice the reverse is the case as the em ployee hardly 
make any contribution to the term s and conditions under which they are employed.

Notwithstanding the desirability o f  the provisions o f  our law which bothers on 
protection o f  young persons and wom en, regulations on recruitm ent for employment 
outside Nigeria, factors like poverty and ineptitude o f  different agencies saddled with 
the responsibility for enforcement are destroying the very essence o f  these lofty ideals.

Improvement in the Standard o f  living o f  the citizenry particularly in the area of 
job availability and other infrastructures will put the employee or prospective employee 
at a vantage position at negotiating the terms and conditions o f  contract o f  employment 
with the employers.
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