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Strides in Reforms of Workmen’s
Compensation Law in Nigeria*
Introduction

The rapid industrialization ofmost countries in the pasttwo centuries has informed
nation States ofthe need to take concerted measures calculated at preventing ill-
health and promoting the safety and welfare ofworkers. These measures have, in
greater measure, found expressions in statutory language imposing duties on
employers to take such action as the nature ofthe work and the circumstances ofthe
employee may demand.

For example, in sections 14 to 22 o fthe Factories Act, 1987, %in Nigeria, the
occupier or owner ofa factory has been saddled with the duty to ensure inter alia
that the premises, equipments and tools are properly maintained and that every
dangerous part ofspecified machinery is securely fenced.

Also, by section 23 ofthe same Act, the owner or occupier ofa factory has a
duty to ensure that persons employed at any machine or process liable to cause
bodily injury have received sufficienttraining or are under adequate supervision by
persons who have thorough knowledge and experience ofthe machine or process.

There isalso the duty ofthe occupier orownerofa factory to provide conducive
working environment in the form ofavailable drinkable water, washing facilities,
accommodation for clothing, First Aid and protective clothing and appliances in
designated work places.2

* Kehinde Anifalaje, (Mrs.), LL.B. (Lagos), LL.M. (Ibadan), Ph.D. Student, Faculty of Law, University of
Ibadan, Ibadan, Oyo State, Nigeria.

1  Cap. Fl, l.aws ofthe Federation of Nigeria, 2004.

2. See, generally, Parts 1V and V sections 40, 41, 42, 43 and 47 ofthe Factories Act, 1987, supra.
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However, in case of unavoidable accident and the workman is injured, the law
has also provided for payment of compensation to the injured workman.

Itis, primarily, intended in this paper to examine the Workmen § Compensation
Act, 1987 inNigeria, with a view to securing enduring universally-competitive reforms
tothat Act.

The industrial revolution in the developed countries which had started in Great
Britain about 1750 and the subsequent industrial revolutions in other countries had
brought new risks to the lives and limbs ofindustrial workers, in the form ofaccidents,
poisoning and diseases which had resulted in death and physical disablement and in
the creation of States ofdependency which could not be adequately addressed through
programmes ofpoor reliefhitherto existing in the respective countries.3

“The working dass” has been socially sandwiched between aristocracy and the
middle-class. 1tis, however, more accurate for purposes of this paper to refer to
“workmen” as the preferable synonym of“the working dass”. Also, forour purposes,
the original and conservative 4 meanings of “workmen” concem those who work,
especially, manually, such as skilful artificers or craftsmen. By the regime and System
of“workmen’s compensation”, compensation is paid to the injured workmen by
employers, inarestricted number oftrades.BWorkmen’s “right” ofcompensation,
notionally, comprises accidents or prescribed diseases arising out ofand in the course
ofthe employment causing personal injury to them.

The connecting factorsamongst the various governmental policies and programmes
which have been spread over several eras, especially, within the last Century, such as
workmen’s compensation, the welfare state, social insurance and social security
concem, the conspicuously fragile means and resources ofthe workman and the
ensuing quest ofthe State, in most communities, to consistently alleviate or eradicate
the perceived poverty by promoting inter aliaa minimum Standard ofliving. These
connecting factors have prompted the International Labour Organization (ILO) to
recognize workmen’s compensation scheme as one ofthe major branches of social
security schemes and the ILO has, accordingly, recognized the right ofworkmen
who have been injured at work, to compensation in the ILO’s Social Security
(Minimum Standards) Convention, 1952, 6 and the ILO’s Employment Injury

3. Titmuss, R.M,, Social Policy: An Introduction, Brian-Abel, Smith and Titmuss, K. (eds.) (George Allen
& Unwin Limited, London, 1974), 78.

4. See, for instance, the Workmen's Compensation (Employment) Order in Council, 1941, No. 31 and
section 2(a), Workmen's Compensation Ordinance, 1942, Cap. 222 ,
Laws of the Federation and Lagos, 1958.

5. See, for instance, sections | and 2, Workmen 3§ Compensation Act, 1987, Cap. W6. Laws ofthe Federation
of Nigeria, 2004.

6. No. 102.
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Benefits Convention, 1964.7 Thecontingenciescoveredinanemploymentinjury
by Article 32 and Article 6 respectively ofthese Conventions include: (a) a morbid
condition; (b) incapacity for work resulting from such a condition and involving
Suspension ofeamings. as defined by national legislation; (c) total loss ofeaming
capacity or partial loss thereofin excess ofa prescribed degree, likely to be permanent,
or corresponding loss of faculty; and (d) loss of Support suffered by the widow or
child as consequence ofthe death of the breadwinner. Inthe case ofa widow, the
right to benefit may be made conditional on her being presumed, in accordance with
national laws or regulations, to be incapable o fself-support.

The first workers’ compensation Programme was introduced in Germany by Otto
Von Bismarck 8 in the Accident Law, 1884. This was, substantially, in response to
the socialistmovement which gained enormous strength at thattime on accountofthe
social and economic risks associated with the industrial revolution ofthe time. By
means ofa System ofsaocial insurance, the Accident Law, 1884 offered protection
to wage eamers ffom the economic risks of modern industrial life, in the eventofan
accidental injury. The Sickness Insurance Law, 1883; the Accident Law, 1884;
the Old Age Pension Insurance Law, 1889; and the Unemployment Insurance
Law, 1927 are now, generally, regarded as the comerstones ofsocial security in
Germany.8

Increasingly, during the next half-century, the German social insurance laws of
the 1880s influenced the course ofwelfare legislation in several other countries and
gradually pushedthe older forms ofpoor reliefprogrammes into a subordinate positioa
Thus, itwas from Germany that the concept of*“sozialpolitic”, a concept linked to the
idea ofsocial insurance spread throughout Europe a little more than a Centuryago.
Indeed, social insurance programmes in most o fthe industrialized countries first started
with workmen’s compensation laws and they have served as fore-runners ofsocial
security schemes in these countries. 1l

Over the years, two basic types ofworkmen’s compensation programmes have
evolved. The firstis the social insurance System that uses a public fund and the second

7. No. C 121.

8.  Otto Von Bismarck was German Chancellor.

9. Comparative Review ofWorkers Compensation Systems in Select Jurisdictions;

www.qp.gov.bc.ca/rcwc/research/perrin.thorau-germany.pdf. 2, accessed on 6 August, 2005; see also, Gordon,
M., The Economics o f Welfare Policies (Columbia University Press, New York & London, 1966), 2; and
Romer, K. (ed.), Facts about Germany, (Federal Republic of Germany, Lexicon-Institut Berteshman,
1979), 240.

10. Olsson, S. E., "Models and Countries - the Swedish Social Policy Model in Perspectives ™, Stockholm,
Norstedts and Tryckeri, A. B. (eds.), Social Security in Sweden and Other European Countries, 17.

11.  Social Security Office of Research, Evaluation and Statistics, Social Security Programs in the United
States (Washington D.C., 1997), 1
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is the private or semi-private arrangements, which, legally, require all employers of
labour to insure their employees against the risk ofemployment injury. In other
instances, however, workmen’s compensation laws simply impose on employers, a
liability to pay direct compensation to injured workers or their survivors. Employers
covered under such laws may then simply pay benefits from their own tinds as injuries
occur or may voluntarily purchase a private or mutual insurance contract to protect
themselves againstrisk. 22

The intention ofworkmen’s compensation laws, wherever they may be found, is
to compensate the injured workman foran economic loss resulting from the physicai
incapacity for work and not from the state ofthe labour market.3Thus, the nature of
compensation under the laws of most countries is, usually, in form ofcash benefits
and medical benefits to the injured workman. However, most programmes, in addition,
provide benefits to survivors ofan injured workman who, subsequently, loses his
life.

However, the English workmen’s compensation laws which had served as a
model to the Nigerian workmen’s compensation law had “originated” from common
law principles governing compensation for tortuous liabilities as same have been
qualified by the doctrines of common employment and the rule ofvolenti nonfit
injuria. The progress ofworkmen’s compensation arrangement at common law was,
understandable, very slow and the quality ofsuch compensation was extremely modest
whilstthe prospect forreforms at common law was also, understandable, very bleak.
The gross inadequacies ofthe quantum ofworkmen’s compensation available at
common law had, justifiably, provoked several statutory interventions at requlér
intervals foran enhanced and economically realistic workmen’s compensation System
which has, ultimately, aimed at dramatic statutory reforms which would give rise to
workman’s right to compensation devoid ofthe perplexities, even in the current
Nigerian Workmen$ Compensation Act, 1987.

We may now, examine, briefly, the ad hoc and tangential impactofcommon
law principles governing workmen’s compensation as an indispensable prelude to a
concise exposition ofthe current statue law on workmen’s compensation in Nigeria.

12.  Social Security Administration & International Social Security Association, Social Security Programs
Throughout the World: Europe (Washington D.C., 2004), 10.

13. . Mills, C.P., Workers Compensation (Butterworths, New South Wales, 2nd ed., 1979). 16.

14.  See, for instance, Social Security (Contributions and Benefits) Act, 1992 (U.K.), Chap. Vland Schedule
4, Compensation for Occupational Injuries and Diseases Act, 1993, No. 130 (South Africa), and
workmen’s compensation laws of such countries as Sweden, Germany. Finland. Australia, Algeria and of
the various States in the United States of America.
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Workmen’s Compensation at Common Law

Atcommon law, the duty ofan employer to his workers was only limited to taking
reasonable care for their safety. The workman could only obtain compensation for
injuries sustained by him atwork by successfully bringing acommon-law action against
his employer. Eventhen, the employer could only be made liable ifthe injured workman
could successfully prove personal negligence on the part ofthe employer 5

Thus, injuries occasioned by the inherent risk ofthe job which did notinvolve
pegligence on the part ofthe employer would not give rise to any liability on the part
ofthe employer Inthis circumstance, where another worker employed by the employer
caused the injury, the employer was absolved from liability under the doctrine of
“common employment”, which for a long time, provided a leeway for the employers.
This was further compounded by the defence of “volenti nonfit injuria ”, which
meant that the injured workman was said to have known the risks ofhis employment
and to have accepted them - whether in the mines, factories, shipyards or elsewhere.
Indeed, by the middle ofthe nineteenth Century, the common law of England had
been so whittled away that, in practice, itafforded little or no protection to the injured
workman.®6

InNigeria, the common-law doctrine of“common employment” was applicable
by section 45, Miscellaneous Provisions Act, 1945, which received into Nigeria,
the Common Law of England, the Doctrines ofEquity and the Statutes of General
Applicationin force in England as at 1stJanuary, 1900. 7Although the first Worhnen §
CompensationAct in Nigeriawas passed in 1941,18t did not displace the doctrine
ofcommon employment. The doctrine was still ffequently invoked by employers to
escape liability to pay compensation under the Act. However, by some other statutory
interventions, the doctrine of“common employment” was abolished in the Western
Region in 1959, by the Western Nigeria Torts Law, 1959\1in Lagos, by the Law
Reform (Torts) Act, 196T, in the Eastem Region, by the Lastern Nigeria Torts

15. Titmuss, R.M., Social Policy: An Introduction, Brian-Abel, Smith and Titmuss, K. (eds.), supra, 75.

16. Supra.

17. Section45, Miscellaneous Provisions Act, 1945 was re-enactment ofsection 4, Courts Ordinance No. 4,
1876. In Hans Schenkel v. A.O. Nigeria Limited and Another (Unreported), High Court, Jos. SuitNo. JD/
117/1963, of May 7, 1965, the doctrine of common employment, as amended by the Employers'
LiabilityAct, 1880, was held to apply in Northern Nigeria, by virtue ofsection 28 o fthe High Court Law,
1955.

18. Workmen’s Compensation Ordinance was passed in 1941 but became effective in 1942. It was,
subsequently, re-enacted as Workmen Ir Compensation Act, Cap. 222, Laws of the Federation and Lagos,
1958. For a critique of the Act; see, Adeogun, A.A., “Thirty Years of Workmen k Compensation Act in
Nigeria" (1971) Vol. 5 Nigerian Law Journal, 57.

19.  See, section 13 of Torts Law, 1959 (Western Region of Nigeria).
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Law, 1962,Dand eventually in the rest ofthe country in 1988, by section 12(1) of
the LabourAct, 1971,2whichprovidesthat:

12(1) - It shall not be a defence to an employer who is sued in
respect ofpersonal injuries caused by the negligence ofaperson
employed by him, that that person was, at the time the injuries
were caused, incommon employment with the person injured.”

Section 12(2) o fthe Act further renders void and ofno effectany Provision contained
in any contract of Service or apprenticeship, or in any agreement collateral thereto
which purports to exclude or limitany liability ofthe employer inrespect ofpersonal
injuries caused to the person employed or apprenticed by the negligence ofpersons
incommon employmentwith him. All these statutory measures were followed to a
logical conclusion with the enactment ofthe Workmen 'sCompensationAct, 1987,
which, specifically, imposes a strict liability on the employer to pay compensation to
any workman who has been injured at work.

OverView of Workmen’s Compensation Act, 1987

The Nigerian Workmen3 Compensation Act, 1987, is a significant albeit
inadequate reform ofthe hitherto pre-existing common law governing workmen'’s
compensation inNigeria. The 1987Act, essentially, regulates payment o fcompensation
to a worker who has suffered injury in the course of his employment or to the
dependants ofsuch worker, in the event o fhis demise ffom the injury.

The Actis aimed at creating a generalized liability on the employer to pay the
required compensation for injuries sustained by his workman in line with the
universally-accepted principle that the cost ofwork accident is part ofproduction
cost. Under the Act, compensation is not payable for the injury as it were, but for the
loss of power to eam caused by the injury as a matter of state policy. Thus, in order
to successfiilly establish a claim for compensation, the affected worker must show
incapacity resulting ffom an injury either through accident or disease contracted ffom
the nature ofhis work. The question to be determined is whether the injury has left
the worker in such a position that in the open labour market, his eaming capacity in
the future is less than it was before the injury.2The sole purpose is to ensure that an
injured workman is not thrown into destitution following an accident at work.

20. No. 70fl962.

21. Cap LI, Laws of the Federation of Nigeria, 2004.

22. Cap. W6, Laws of the Federation of Nigeria, 2004. This Act repealed and replaced the Workmens
Compensation Ordinance, 1942, Cap. 222, Laws of the Federation and Lagos, 1958.

23. See; Per Starke, J., Williams v. Metropolitan Coal Company Limited (1948) 76 C.L.R. 431, 444.
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By section 1(1) ofthe Workmen 3 Compensation Act, 1987, a “workman” in
Nigeria has been defined as follows:

“1(1)...aperson shall be deemed to be aworkman ifeither before
or after the commencement ofthis Act he has entered into a contract
of Service or apprenticeship with an employer whether by way of
manual labour, clerical work or otherwise, and whether the contract
is expressed or implied, is oral or in writing.”

However, the Act in its section 1(2) has exempted some categories ofworkers
ffom its Operation. These include any person employed under a contract of Service or
collective agreementapproved forexemption by the Minister charged with responsibility
for matters relating to labour; or any person employed otherwise than for the purposes
ofhisemployer’strade or business, not being aperson employed for the purposes of
any game or recreation and engaged or paid through a club; or an outworker; or a
member ofthe employer’s family dwelling in his house; or a person employed in
agricultural or handicraft work by an employer who normally employs less than ten
workmen; orany dass ofpersons whom the Minister may by Order published in the
Federal Gazette declare not to be workmen for the purpose ofthe Act.

Also excluded ffom the provisions ofthe Act in, its section 2(2), are members of
the Nigerian Navy or the Nigerian Air Force other than a person employed in a
civilian capacity and any person employed in the public Service ofthe Federation
who has been first engaged inaplace outside Nigeriaand is notaNigerian Citizen.
These exemptions, no doubt, have Support in considerations of policy and practical
convenience. However, unlike the earlier Workmen 3 Compensation Act, 1958,
which excluded quite a large number ofworkers by its provisions,2the 1987 Act
has extended coverage to more workmen in the formal sector. Inthe candid language
ofthe 1987 Act, its section 2(1) provides:

“2(1) Subjectto the provisions ofthis section, this Act shall apply
to aworkman employed -
(a) in the public Service ofthe Federation or ofany
State thereof; and
(b)in the Nigeria Police Force,
inthe same way and to the same extent as ifthe employer were a private person”.

By these provisions, coverage has been extended to workers in virtually all the
sectors ofthe economy, both public and private; and whether engaged in manual and

24 . Section 2(2), Workmen's Compensation Act, 1958 inter alia excluded from the provisions of the Act,
any person employed. otherwise, than by way of labour, whose eamings exceeded eight hundred pounds
a year. By this Provision, many officers. especially. those occupying clerical positions were excluded.
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clerical work or otherwise and the limitation to non-manual workers earning below
eight hundred pounds (one thousand six hundred Naira) per annum contained in the
Workmen § CompensationAct, 1958 has, also, been abandoned. Withthis statutory
reform, coverage of workmen under the Act meets with the minimum Standard
prescribed by Article 33 ofthe Social Security (Minimum Standards) Convention
1952,5which provides that:

“The persons protected shall comprise -

(a) prescribed classes ofemployees, constituting not less than 50

percent ofall employees, and, for benefitin respect of death ofthe

breadwinner, also their wives and children.”

By section 3(1), there is a strict liability on an employer to pay compensation
to aworkman who has suffered personal injury by accident “arising outofandin
the course ofhis employment Payment, here, is to compensate for total loss or
diminution ofearning power by reason ofthe injury. The expression “arisingoutof
the employment ”’was defined in Davidson (Charles R) and Company v. M Robb
or Officer ®as “arising out ofthe work which the man is employed to do and what
is incident to it - in other words, out ofhis Service”. In R. v. Deputy Industrial
Commissioner, Ex Parte A.E. U., Z it was held that, in determining whether an
employee was acting in the course ofhis employment or not, the dominant factor is
whether or not what he was doing when the accident occurred, was something
incidental to his contract of Service, although he might have no duty to do it. Also, in
the Nigerian case of U.A.C. (Nigeria) Limited v. Orekyen, BDe Lestang, C.J.
held that, foran accident to arise out o fthe employment, there must be some causal
relation between the accident and the employment other than the mere coincidence
ofthe accident with the currency ofthe employment.

Thus, in Mitchinson v. Day Brothers,®the deceased was a carter in Charge of
a horse and van belonging to his employers. A drunken man, having stopped near the
horse’s head, the deceased, who was Standing near the horse, wamed him to come
away lestthe horse should hurt him; whereupon, he struck the deceased two bellows
on the head, causing injuries from which he died. Itwas held that the risk ofassault
was not incidental to, and the accident did not arise out ofthe deceased’s employment
and that compensation was not payable under the Workmen § CompensationAct.

25. No. 102.
26. (1918) A. C. 304.

27. (1966) 1All E.R. 705.

28. (1961) All N.L.R. (Pt. 4) 719.
29. (1913) 1K B. 603.
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Also, in Scandinavian Shipping Agencies v. Garuba Ejide, the deceased
was employed by the Appellants who were the owners ofa launch called “Mahogany”,
which the Appellants provided to take their employees from Apapato Lagos after
each day’swork. The deceased had fallen offthe “Mahogany” and drowned when
he was being ferried across the lagoon from Apapa to Lagos, atthe close ofwork. It
was contended for the Respondents that the accident occurred out of and in the
course ofthe deceased’s employment. The court, however, held that it was not shown
that the ferry was the only means by which the deceased could get home, nor even,
that it was the only reasonable way for him to get from Apapato Lagos. For this
reason, therefore, the accident which caused the death ofthe deceased did not arise
“outofand inthe course” ofhis employment.

Furthermore, in Hannah Ngangkam v. Strabag (Nigeria) Limited,3.the Federal
Supreme Court held that the death ofa workman caused as a result ofthe lorry hired
by the Respondents to convey workmen to their workplace falling into a stream,
while carrying the deceased and other workmen home, after their day’s work, did
not occur in the course ofhis employment.

However, in Bewac Limited v. Alimi Akanbi, 2the Respondent’s employer
sent the Respondent on an errand to drive a “motor tractor” from Lagos to Benin
City and was to find his way back to Lagos where he worked. The Respondent had
sustained injuries from an accident which occurred while retuming to Lagos. It was
held thatthe Respondentwas acting in the course ofhis employmentwhen he sustained
the injury. The court distinguished the case from Ngangkam 3 case on the basis that
in Bewac § case the Applicantworkman was sent on an errand by his employers and
that “it is to be read into the terms of the contract that where a means was not
provided whereby he was to retum, the workman was entitled to retum by areasonable
means, provided he did not embark on some frolic of his own. In so doing, ifany
accident was caused to him, itmustbe one which arose out ofand in the course of his
employment.”

However, the judicial expose by the Federal Supreme Court in Smith v. Eider
Dempster Lines Limited 8isa perfect and lucid guide to the Nigerian courts when
deciding on issues pertaining to accident occurring while commuting to and from
work. In this case, Brook, C.J. declared:

“...The general rule is that a man’s employment does not begin
until he has reached the place where he has to work....As arule,

30. (1965) L.H.C.R. 247.

31. (Unreported) Suit No. F.S.C. 130/1960 of 17/11/60.
32. (1972) 2 U.L.L.R. Part Ill. 297.

33. 17 N.L.R. 145.
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it does not continue after he has left his place ofemployment but
it does notnecessarily end when the employee leaves the actual
place where he isworking, and there may be some reasonable
extension where he travels from his work by some form of
transport provided by his employer.”

In U.A. C. (Nigeria) Limited v. Joseph Orekyen 34in which the respondent, an
employee ofthe appellants lost the sight ofone ofhis eyes while trying to intervene in
a fight between a co-worker and a stranger, the Court held that where an employee
was put in Charge of an office by his employer, it was the duty ofthe employee to
maintain order in that office and to protect his subordinate co-employees; and an
injury sustained by the employee in the exercise ofthat duty was an injury arising out
ofhis employment.

With due respect, the decision ofthe courtin U.A. C. (Nigeria) Limitedv. Joseph
Orekyen35has been actuated by a passion to advance the interest ofjustice and
promote industrial stability. The position taken by the court in that case represents a
commendable exercise ofjudicial construction ofthe controversial statutory condition
that the workmen’s injuries must be such which had occurred by “accident arising
outand in the course ofthe employment” in order to qualify for compensation from
the employer.

Although no minimum period o femploymentis required to qualify for compensation
in accordance with prescribed international Standards,36the employer may be absolved
from liability to pay compensation to an injured workman where the injury was not
attributable to an “accident”, such as where the injury was caused by fighting.
Compensation is also not payable under section 3(2)(a) o fthe Act, where the injury
does not incapacitate the workman for a period ofat least three (3) consecutive days
from eaming full wages at the work atwhich he was employed. The waiting period of
three days was reduced from the five days required under section 5(1) o fthe 1958
Act to make it consistent with the prescribed minimum international Standards.&
Also, by section 3(2)(b) o fthe Act, where the injury to the
workman is attributable to the serious and willful misconduct ofthat workman, or
self-inflicted, the employer is absolved from liability.

34. Supra.

35. Supra.

36. See, Article 9 (2), Employment Injury and Benefits Convention, No. 121.

37. See, Article 38, Social Security (Minimum Standards) ILO Convention, 1952, No. 102 and Article
9(3). Employment Injury Benefits ILO Convention, 1964, No. 121.
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Thus, apart from all the above-mentioned instances, the employer is duty- bound
under the Act to pay compensation to the injured workman or his dependants (as the
case may be).

However, by the provisions ofsection 3(3) ofthe Act, where death or serious
and permanent incapacity results from the injury, the employer is liable to pay the
prescribed compensation, notwithstanding the fact that the workman was, atthe time
when the accident happened, acting in contravention o fany statutory or other regulation
applicable to his employment; or ofany Orders given by or on behalfofhis employer;
or that he was acting without instructions from his employer, if such act was done by
the workman, for the purpose ofand in connection with, his employer’s trade or
business.

Itwould appear that the liability imposed on the employer to pay compensation
inthese circumstances is, purely, a matter o f state policy. However, an employer may
still escape liability where incapacity or death is caused by a deliberate self-injury or
where the workman, has at any time, represented to the employer, that he was not
suffering or had not, previously, suffered from that or similar injury, knowing that the
representation was false.3

Aworkman’srightto compensation is not limited to “accident”, as section 32 o f
the Act also empowers the Minister of Labour and Productivity to extend the
provisions ofthe Act to incapacity or death caused by any disease specified in an
Order made by the Minister.® Inthis circumstance, compensation is payable to the
workman as ifany disease so specified was a personal injury by accident arising out
ofand in the course ofemployment. By theproviso to section 32 ofthe Act, before
the employer could be held liable to pay compensation to the workman for contracting
the disease, itmust be shown that the disease is due to the nature o fthe employment
or occupation as certified by the appropriate medical board.

The Minister may, however, also specify in any Order made that any disease, which
unless otherwise certified by a medical practitioner or the employer can prove to the
contrary, shall be deemed to be due to the nature ofthe workman’semployment, ifthe
workman who contracts any such disease was, at the date ofthe disablement, aforesaid,
employed inany occupation specified in the Order in relation to that disease.®

In the exercise ofthe power conferred on the Minister by this section, thirty-
three diseases, including poisoning by a number ofharmful Chemical substances,

38. See, section 3 (4) and (5), Workmen's Compensation Act, 1987, which cover these exceptional cases.

39. See also, Article 8, Employment Injury Benefits Convention, 1964, supra.

40. The provisions of section 34, Workmen's Compensation Act, 1958, which made it a pre-condition for
claiming compensation for occupational diseases that the disease must have been contracted within a
period of twelve months prior to the date of the workman’s disablement has been abandoned under the
1987 Act.
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anthrax, glanders, chrome alceration, subcutaneous cellulites, tuberculosis, byssinosis,
bagassosis, tabacosis and pneumoconiosis and the occupations to which they are
attributable, have, so far, been specified inthe Workmen § Compensation (Specified
Diseases) Order, 1966.

Thus, by Article 3 o fthis Order, where aworkman has contracted any specified
disease, apart from byssinosis and inflammation or ulceration ofthe skin, that disease
shall, unless a qualified medical practitioner specifies or the employer proves the
contraiy, be deemed to be due to the nature ofhis employment, ifthe workman was
at, or atany time within one month immediately preceding the date o fhis disablement,
employed inany occupation specified inrelation to that disease.

The Workmen § CompensationAct, 1987, basically, provides for fourtypes of
compensation and their rates. The firsttype is compensation payable where death of
aworkman results from the injury. By section 4 o fthe Act, compensation in this
case is payable to the dependants of the deceased worker. Where the surviving
dependant iswholly dependent on the deceased workman, a sum equal to forty-two
months eamings ofthe deceased is payable to such surviving dependants. However,
where the surviving dependant is only partially dependent on him, an amount, not
exceeding 42 months’ eamings, as the court may determine to be reasonable and
proportionate to the injury, is payable while only reasonable funeral expenses
commensurate with the last position held by the workman are payable in the event
that he left no dependant.

The second type of compensation is that payable under section 5 o fthe Act, where
the injury to the workman results in permanent total incapacity such as loss oftwo
limbs, loss ofboth hands or ofall fingers and thumbs, loss ofboth feet, total loss of
sight, among others.4lInthis instance, the injured workman is entitled to a sum equal
to fifty-four months eaming and an additional sum, amounting to one-quarter o fthat
amount, is payable, where the incapacity is ofsuch a nature necessitating the constant
help ofanother person.2

While interpreting a similar phrase “permanent and total disablement” inwhich a
commissioner was called upon to decide whether the worker had been permanently
and totally disabled, the court, in Wieks v. Union Steamship Company ofNew

4.  See, Second Schedule to the Workmen § Compensation Act, 1987. “Total incapacity” has been defined
in section 41 of the Act to mean such incapacity, whether of a temporary or permanent nature, as
incapacitates a workman for any employment which he was capable of undertaking at the time of the
accident resulting in such incapacity. The percentage of the loss of eaming capacity must also amount
to one hundred per Cent, otherwise, the injury shall be deemed to have resulted in permanent partial
incapacity.

42. See, section 6, Workmen's Compensation Act.
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Zealand Limited4held that the phrase “permanent and total disablement” means
“physically incapacitated from ever eaming by work any part ofhis livelihood. This
condition is satisfied when capacity for eaming has gone except for the chance of
obtaining special employment ofan unusual kind.” The test to be applied in this
Situation is in reference, not to the fact ofthe Appellant’s ability, physically, in all
respects, to do the work, which he did before, but rather, to the fact ofhis capacity
to eam his living as he did before the accident. &

The third type ofcompensation payable under the Act is provided for in section
7o fthe Act where the workman suffers permanent partial incapacity from the injury.
A workman suffers from partial incapacity forwork when the injury he has sustained
makes his labour saleable for less than it would otherwise fetch.48&-or this type of
injury, compensation payable is a percentage of 54 months’ eamings, according to
the degree ofincapacitation in relation to total incapacity.

In Obasuyi and Sons Limited v. Erumawho,46the Respondent brought an
application under the Workmen § Compensation Act averring that on 11 November,
1995 duty inthe employ ofthe appellant, he sustained injuries in which three ofhis
fingers were totally severed and the fourth finger was permanently damaged. He
sustained the said injuries while operating the cross saw in the course machine ofhis
employer, the Appellant. In his application, the Respondent claimed inter alia the
sum 0fN67,327.00 representing 50 percent ofhis monthly eamings for 54 months.
On the other hand, the Appellant, in its answer to the Claim ofthe Respondent,
averred inter aliathat the injuries were sustained by the Respondent due to his own
negligence. It went further tojoin issues with the Respondent as to whether the
Respondent was entitled to claim under the Workmen § Compensation Act. At the
conclusion ofthe case, the trial court found forthe Respondentand awarded him the
sum ofN62,060.00. Dissatisfied with the decision ofthe trial court, the Appellant
appealed to the Court ofAppeal, contending inter alia that the trial court was wrong
in not giving due weight to the medical evidence tendered by the Appellant which
placed the Respondent’s disability at 29 per cent instead of 50 per cent on which the
trial court based its assessment. Unanimously dismissing the appeal, the Court of

43. (1933) 50 C.L.R. 328, 338; see also, Thompson v. Armstrong and Royse Property Limited (1950) 81
C.L.R. 585; Williams v. Metropolitan Coat Company. Limited (1948) 76 C.L.R. 434 at 444,

44, See, Ruocco v. Surrey County Council (1947) 177 L..T. 613, 616.

45, See, Per Earl Lorebum. L.C. in Ball v. William Hunt and Sons Limited (1912) A.C. 496, 499. See also,
section 41 ofthe Workmen3 Compensation Act, 1987, which defines "partial incapacity” that is of a
temporary nature as such incapacity as reduces the eaming capacity of a workman in any employment
in which he was engaged at the time of the accident resulting in the incapacity. If it is of a permanent
nature, it is such incapacity as reduces his eaming capacity in every employment which he was capable
of undertaking at that time.

46. (1999) 12 N.W.L.R. (Pt. 630). 227.
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Appeal held inter alia that the injuries sustained by the Respondern came vV
category of “permanent partial incapacity” provided for in section 7(1j o; :m
Workmen § CompensationAct. Therefore, the medical report became inconsequem._
in determining the quantum ofcompensation payable with respect thereto.

The Court of Appeal fiirther held that there was incontrovertible evidence on
record that the Respondent lost the use offour fmgers, which brought his case under
Item 13 ofthe Second Schedule to the Act. Since the quantum ofcompensation in
the case ofloss of four (4) fmgers is based on facts, it is within the province ofa trial
courtto arrive atany conclusion, which it deems necessary.

To facilitate the exercise o f Computing the percentage ofdisability to Applicants
whose cases come under it, injuries are listed in the Second Schedule to the Act
with specification ofthe proportionate percentages ofincapacitation, which they bear
to total incapacity. The listing is by no means exhaustive as the court may increase the
percentage in any particular case if it deems it equitable so to do. The proofofthe
first thirteen Items in the Schedule is factual or what can be seen with little or no
medical aid.

However, for injuries that are not covered in the Second Schedule, the court, in
the exercise ofits equitablejurisdiction, is given discretionary powers under section
8(2) ofthe Actto summon to its assistance ffom the list ofmedical assessors prepared
by the Minister, medical practitioners to act as medical assessors in an advisory
capacity in the hearing ofany application for such compensation. However, such an
assessor must not be employees of or associated in any pecuniary way with the
employer by whom the workman is employed.

In Obasuyi and Sons v. Erumiawho 47the Supreme Court held that there was
abundant documentary evidence tendered by the Appellant which showed that it
retained the Company which prepared the medical report tendered by it as the medical
outfit for its staff. Therefore, the medical report became of little probative value
notwithstanding the fact that it was admitted as an exhibit.

The fourth type of compensation payable under section 9 ofthe Act is for
temporary incapacity. Temporary incapacity is that which reduces the
eaming capacity ofaworkman in any employment in which he was engaged at the
time ofthe accident resulting in the incapacity. Where injury to the workman results in
temporary incapacity, whether total or partial, payment o f full basic pay is to continue
for the first six months and thereafter, ifthe incapacity continues, halfbasic pay for
the next three months.Z

47. Supra
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If, however, the incapacity ofthe workman continues after the expiration ofthe
total period of the nine months and compensation due to him has not yet been
determined, the workman is entitled to one quarter ofbasic pay ofhis monthly salary
for the succeeding fifteen months, but all such payments are deductible from any
compensation payable, thereafter, to the injured workman. The employer isnot entitled
to discontinue these payments during this period unless the workman leaves the
neighbourhood to reside, elsewhere, without giving the required notice to the employer.

Where such absence exceeds six months, the workman shall no longer be entitled
to any benefits by virtue ofsection 9(3) ofthe Act. However, where notice of such
relocation is given to the employer, the periodic payment may be converted into a
lump sum where an agreement to that effect has been reached between the employer
and the workman or an Order to that effect has been given by the court where both of
them are unable to agree on the amount to be paid. Such lump sum shall, however,
not exceed the lump sum which would be payable in respect ofthe same degree of
incapacity for permanent total incapacity under section 5 or for permanent partial
incapacity under section 7o fthe Act.

Generally, payments of compensation to the injured workman who suffers
temporary incapacity are not subjectto any arbitrary termination by the employer, by
virtue ofsection 19 o fthe Act, except where the workman dies or resumes work
and his eamings are not less than the eamings which he was obtaining before the
accident. Also, by virtue o fthat same section, the employer isnot entitled to diminish
any paymentto aworkman inrespect o ftotal incapacity unless he hasactually retumed
to work or where the eamings ofa workman in receipt o fany payments in respectof
partial incapacity have actually been increased. Notwithstandingthe occurrence of
any ofthe above-mentioned instances, the employer is still required by lawto end or
decrease such payments in agreement with the affected workman or pursuantto an
order ofthe court to that effect.

Inthe same vein, the right ofa dependant to compensation under section4 of
the Act, where injury or disease results in the death ofaworkman, is derived, directly,
from the Statute. Thus, nothing done by the workman during his lifetime destroys the
legitimate claim ofa dependant, because his
title to compensation does not arise by derivation from the workman.8Account
would, however, betaken ofsuch sums that may have been paid to the deceased in
respect ofthe same accident either as compensation for permanent total incapacity
under section 5 o fthe Act, or for permanent partial incapacity under section 70f
the Act or for temporary incapacity under section 9 o fthe Act in the computation of

48. Adeogun. A.A., supra, 59.
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the amount of compensation payable to the dependants since the workman is the
primary target of the Act. Thus, where the injured workman has been paid
compensation for permanent total incapacity for fifty-four months eamings under
section 5 o fthe Act, for example, there can be no further claim to compensation by
the dependants where the injured workman eventually dies from the injuiy.48

Whilst grappling with the meaning ofthe identical phrase “incapacity for work”
as used in sections 3,5,6,7, and 9 o fthe Workmen § Compensation Act, 1987 in
the counterpart Act in England, the House of Lords had, in 1912, in Ball v. William
HuntandSons Limited,Dexplicitly, defmed “incapacity for work” in the following
language:

“In the ordinary and populdr meaning .. ,”there is incapacity for
work” when aman has a physical defect which makes his labour
unsaleable in any market reasonably accessible to him, and there is
partial incapacity for work when such a defect makes his labour
saleable for less than it would otherwise fetch”.

About two decades later, in 1931, the same House of Lords, in Brich Bros
Limited v. Brown 5Lhad recounted that;

“Itis now accepted that by incapacity for work is meant incapacity
to eam wages by working. The personal injury sustained by the
workman may incapacitate him from eaming wages either by rendering
him physically unfitto work or by preventing him from getting work
by reason of some handicap which his injuiy has imposed upon him
in the labour market notwithstanding that he is physically fit for his
work as he was before the accident.”

In the Nigerian case of Bewac Limited v. Alimi Akanhi, 2the Applicant was a
motor driver under the Appellant Company before the accident and up to the time of
the claim, the evidence was that he was still so employed and ata higher salary since
the issue ofthe claim. The Applicanthimselfgave evidence that he still suffered from
pains in the back even though he was still able to drive for the Appellant Company.
The Appellant’s disability was placed at 30% by a medical practitioner. The Court

49. Oguniyi, O., Nigerian Labour and Employment Law in Perspective (2nd ed., Folio Publishers Limited,
2004). 162.

50. (1912) A.C. 496, 499; see also, Amotts Snack Products Property Limited v. Yacob (1985) 155 C.L.R.
171, 177, where the phrase “incapacity for work® was defmed to mean “a physical incapacity for
actually doing work...and that...compensation is awarded for that incapacity where it reduces the
employee’s ability to seil his labour in the open market“. See also Wieks v. Union Steamship Company of
New Zealand Limited, supra, 328, 338.

51. (1931) A.C. 605, 625 - 627.

52. Supra.
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held inter alia that once permanent partial incapacity had been proved, the court
should proceed to assess compensation regardless of whether the workman was
earning the same or higher salary than he was eaming before he sustained the injury.
In the considered opinion of Taylor, C.J., “the employers could easily evade the
provisions ofthe Act by paying a partially incapacitated workman a higher salary
than he was eaming before the injury only to dismiss him or reduce the salary long
after the statutory period has elapsed.” The court is also ofthe opinion that it may
well be that he is able to perform his duties as a driver, but ifand when the occasion
ever arose, in which he had to take up an employment involving more strenuous on
his injured back, his partial incapacity would become more evident.

Similarly, in Brian Munro Limited v. O ji,8it was held that, for an injured
workman to recover compensation under the Act, it must be proved that the
workman’s eaming capacity isreduced and thatthis is as a result of incapacity caused
by the accident. Also, the factthatthe injured workman now eams less than what he
was eaming before the accident is not conclusive, for, the loss ofincome could be
due to one ofseveral causes. The coyrt further held that compensation is paid for the
loss ofeamings due to the physical or mental disablement ofthe workman and notto
loss ofeaming occasioned by the state o fthe labour market and that it is against the
economic and not the physiological results ofemployment injury that the Act makes
Provision for compensation.

Thus, in Metal Containers (WestAfrica) Limited v. lyomifokhai,5where the
trial magistrate awarded £50 as compensation to the workman who losttwo teeth in
the upperjaw as a result ofaccidenthe metin the course ofhis employment, on the
ground that the extraction ofthe two teeth resulted in permanent disability, the High
Court allowed the employer’sappeal and held that was no incapacity entitling the
workman to an award o fcompensation.

Thus, it may safely be concluded, from a review of these cases, that
compensation under the Act would be awarded, only, for the actual or potential
reduction ofthe eaming capacity ofthe injured workman as a result ofthe accident
with less emphasis paid to the actual eaming ofthe workman as at the date ofmaking
his claim for compensation.

In line with the provisions ofArticle 9, Employment Injury Benefits Convention
1964,%which provides that:8

53. (1968) N.C.L.R. 419.
54, (1959) L.L.R. 130.
55. No. C. 121, supra\ see fn.7.
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"Article 9(1)- Each member shall secure to the persons protected,
subject to prescribed conditions, the provisions ofthe following
benefits:

(a) medical care and allied benefits in respect ofa morbid condition”.

Section 15, Workmen § Compensation Act has made Provision for medical
care Services including any special treatmentto the injured workman at the expense
ofthe employer. The employer is also under Obligation, by the provisions ofsection
29 ofthe Act, to defray any reasonable expenses incurred by a workman within
Nigeria, or, with the approval ofthe Federal or State ChiefMedical Officer outside
Nigeria, asaresultofan accident arising out ofand in the course ofhis employment
and in respect of medical, surgical and hospital treatment, skilled nursing Services
and supply ofmedicines and surgical dressings; the supply, maintenance, repair and
renewal ofnon-articulated artificial limbs and apparatus; and traveling expenses
incurred in the course ofreceiving medical treatment.

The Workmen’s Compensation Scheme is administered, largely, by the court, as
would be seen from the several provisions ofthe Act; such as, for example, sections
12, 16, 17, 18, 19, 20, 21, 22, 25, 29 and 30. The Chief Justice of Nigeria is
empowered, by section 38(1) ofthe Act, to make Rules of Procedure of Court for
the purpose ofregulating proceedings before a High Court under the provisions of
the Act.53%

The Ministry ofLabour and Productivity, however, exercises general supervision
over the Operation ofthe Scheme and is also empowered, by section 38(3) ofthe
Act, to make regulations, generally, forthe purposes ofgiving effect to the provisions
ofthe Act.

Section 13 o fthe Act, generally, lays down the procedure to be followed for the
payment ofcompensation under the Act. By this section, notice ofan accident is
required to be given to the employer, followed by an application for compensation
made by or on behalfofthe worker, within six months ofthe occurrence ofthe
accident causing the injury or in the case of death, within six months from the time of
death.

Itwould appear from the provisions ofthis section that the fulfillment ofthe
statutory notice is a condition precedent to the right of the workman to initiate
proceedings in court in order to enforce his claim. In this respect, it has been held in
Obi Osu v. Cappaand D 'Alberto Limited 57that the requirement ofthe provisions

56. Section 3. Workmen's Compensation Ordinance, 1942, Cap. 222. Laws of the Federation of Nigeria,
1958. vested jurisdiction in the Magistrate Court to hear causes and matters arising there-from.
57. (1964) L.L.R. 138.



of section 15, Workmen$ Compensation Act, 1958, 3Bas to notice within six
months, was notintended forthe institution of proceedings but was meant for purposes
of making application for compensation to the employer. Thus, when an injured
workman has complied with the statutory requirement by giving the application for
compensation to the employer within six months ofthe accident, proceedings to
recover compensation may be brought at any time thereafiter.

However, by section 13 (2) ofthe Act, the want of, or any defect or inaccuracy
in, any such notice, shall not be a bar to the maintenance ofsuch proceedings, ifthe
employer is proved to have had knowledge ofthe accident from any other source at
or about the time ofthe accident, or ifitis found in the proceedings for settling the
claim that the employer is not, or would not, ifa notice or an amended notice were
then given and the hearing postponed, be prejudiced in his defence by the want,
defect or inaccuracy; or, that such want, defect or inaccuracy was occasioned by
mistake or other reasonable cause.

Also, by virtue ofsection 33(3) ofthe Act, failureto make the required application
within the period specified shall not be a bar to the maintenance ofsuch proceedings,
ifitis found thatthe failure was occasioned by mistake or other reasonable cause.
The efifect ofthese provisions, on the part ofthe injured workman or his dependants,
is to ensure that they are not deprived o ftheir legitimate entitlements and thatjustice
is not sacrificed on the altar oftechnicality. InBewac Limited v. Alimi Akande, ®it
was held that failure ofthe Respondent to institute action in time was caused by the
Appellant’sadmission of liability and its declared intention to pay compensation; as
such, the Respondent had a “reasonable cause” for not bringing action within the
statutory period. On the part ofthe employer, the efifectofmaking a claim on him is
to enable him, ifhe wishes, avail himselfofthe procedure provided in section 160f
the Act.

Where the employer accepts liability, the employer and the worker, may by
agreement made pursuant to section 16ofthe Act, settle the amount payable under
the Actwhich may, on application to the court, be made an
Order ofthe court. In default ofthe agreement, the court, on the application ofeither
party, shall determine the amount payable. Certain conditions must, however, be
fulfilled before such agreement becomes binding on both parties.

By the provisions ofsection 16(1), such agreement must be in writing and in
triplicate: one shall be kept by the employer; one by the workman; and the third shall
be sentto the nearest authorized labour officer. The compensation agreed upon must
not be less than the amount payable under the Act and where the workman is unable8

58. Now. section 13, Workmens Compensation Act, 1987.
59. Supra.
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to read and understand the language in which the agreement is expressed. the
agreement shall not be binding on him unless it is endorsed by a certificate ofan
authorized labour officer to the effect that he read over and explained to the workman
the terms thereofand, that they were, if necessary, interpreted to him in a language
which he understood and that the workman appeared, fully, to understand and approve
ofthe agreement. Also, all compensation payable is reviewable by the court which
may, on the application of either party and subject to the provisions of the Act,
maintain, increase, diminish or terminate them, by virtue ofsection 18 o fthe Act.

However, where the employer does notaccept liability after the Service ofthe
two notices, (that is, o fthe accidentand claim forcompensation) or where an agreement
cannot be reached pursuant to section 16 as to the amount o fcompensation to be
paid, section 17 ofthe Act gives the injured workman the right to make an
application60to the court havingjurisdiction in the area in which the accident that
gave rise to the claim occurred for enforcing his claim.

Foran injury inrespect ofwhich damages are recoverable under the common law
and under the Statute, section 25 o fthe Act gives the injured worker the right to
institute proceedings to recover damages ffom the employer and at the same time
claim for compensation under the Act. However, ajudgementin such proceedings
for damages given for or against the employer constitutes a bar to proceedings under
the Act. Likewise, ajudgement in proceedings under the Act is a bar to proceedings
taken independently ofthe Act. Also, any agreement made pursuantto the provisions
ofsection 16(1), constitutes a bar to proceedings initiated by the workman in respect
ofthe same injury, independently ofthe Act. In WesternNigeria Trading Company
Limitedv. BusariAjao,& The Plaintiff/Respondent who was an employee ofthe
Defendant/Appellant had lost the sight ofone of his eyes when a splinster of Steel
escaped and flew into his eyes when a fellow workman was cutting Steel with a
sledge hammer in the Defendant/Appellant’s workshop. The Plaintiff/Respondent
sued the Defendant/Appellant, claiming special and general damages for the injury
and the loss ofthe eye which had occurred because ofthe breach oftheir common
law duty to him. An agreementunderwhichthe employee was alleged to have received
some money ffom the employer was said to have been made between the employer
and the injured illiterate workman pursuantto section 18, Workmen § Compensation
Act, 1958. The court held that for an agreement under section 18, Workmen3
Compensation Act, 1958, which provided inter alia that where the workman is
unable to read and understand writing in the language in which the agreement is@

60. In the prescribed form.
61. (1965) N.M.L.R. 178.
62. Now. section 16(1), Workmen's Compensation Act, 1987.
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expressed, the agreement shall not be binding against him, unless, itis endorsed by a
certificate ofa labour officer, to the effect that he read over and explained to the
workman, the terms thereof, that they were, if necessary, interpreted to him in a
language which he understood, and that the workman appeared, fiilly, to widerstand
and approve ofthe agreement.

In the instant case, no copy ofthe said agreement was tendered in cowt, except,
areceipt forthe sum of Two Hundred and Eighteen Pounds and Fourteen Shillings,
allegedly, signed by the employee by affixing his thumb impression. The Appellant
contended inter alia that the receipt, by the Respondent, ofthe compensation paid
by the Appellant, as evidenced by the receipt, operated as a bar to any subsequent
proceedings against the Appellant. The court, however, held that it was doubtful
whether the Respondent, being illiterate, was in a position to read and widerstand the
contents ofthe receipt, and that the receipt, on the face ofit, could not and did not
constitute the sort of agreement contemplated under section 18, Workmens$
Compensation Act, 1958.

The court lurther held that forthe compensation which the Respondent received
to be a bar to further proceedings under section 27 (I)(c) ofthe 1958 A c t, the
provisions ofsection 18(1) ofthe 1958Act must be strictly complied with and since
the so-called agreement was not produced for the scrutiny ofthe court, it could not
be regarded as binding agreement under section 18 ofthe 1958 Act and could not,
therefore constitute a bar to the Respondent’s Claim for damages under section 27(1)
(c) ofthe 1958Act.& Inthe court’s opinion, the provisions ofsection 18(1) ofthe
1958 Act was “intended to protect an illiterate employee ffom the machinations ofa
ruthless employer”.

Also, in Famuyiwa v. Folawiyo, & it was held that the acceptance of
compensation is a bar to a claim, only, when the workman can be shown to have
known or is deemed to have known that, by accepting compensation, he is waiving
his right to damages. Barring ofproceedings, either way, by the provisions ofthis
section, ensures that the employer does not suffer double jeopardy in respect ofthe
same injury. Thus in Segun v. WestAfricanAirway Corporation Limited,6/where
/he Plaintiffhad obtained compensation as a dependant from the deceased’s employer
asaresultofactiontaken underthe Workmen’s Compensation Actinthe Magistrate”
Court and later, as personal representative, sued the employer again at Common
Law alleging negligence, itwas held that ajudgement one way or the other under one
process was a bar to proceedings in the other and the action was dismissed.

63. Now, section 16 (1), Workmen's Compensation Act, 1987, supra.
64. Now, section 25(1) (c) ofthe 1987 Act).

65. Now, section 25(1) (c) ofthe 1987 Act), supra.

66. (1972)5 S.C. 112,

67. (1957) W.R.N.L.R. 29.
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However, ifin an action for damages, the employer is found to be liable, not for
damages, but for compensation under the Act, the court shall assess the compensation
in accordance with the provisions ofthe Act in Ordernotto defeat thejust expectation
ofthe injured workman. It has been suggested in some quarters that giving discretion
to the courtto award compensation in such circumstances is not good enough, but
that the workman should as ofright be entitled to it.@Similarly, in circumstances
where injury to the workman is caused in situations which create a legal liability in
some other person other than the employer, the injured workman is given a right,
under section 24 o fthe Act, to take proceedings both against that person to recover
damages and against any person liable to pay compensation under the Act, but shall
not be entitled to recover both damages and compensation.

To facilitate prompt payment o fthe compensation and also to forestall any sharp
practices on the part of the employer, section 12 of the Act requires that all
compensation payable under sections 5,7 and 9 ofthe Act, whether settled by
agreement or determined by the court, must be paid into court, from where it would
be paid out to the worker or be invested, applied or otherwise dealt with, for his
benefit, as the court thinks fit, and in the case of death benefit, its distribution or
apportionment among the dependants is again to be directed by the court.

Moreover, the Act has put in place protective measures to ensure that the injured
workman takes the full benefit ofthe compensation payable to him and to guard
against any form ofintimidation by the employer. Thus, section 27 o fthe Act has
made a worker’s right to compensation non-renunciable, and any agreement
purporting to contract the employer out ofhis liability to pay it or to reduce itsamount
is to be declared null and void by the court. Also, by virtue ofsection 28 ofthe Act,
such compensation is neither assignable nor attachable and can neither pass by
Operation oflaw nor be seized by way of set-off. Furthermore, by virtue ofsection
26 ofthe Act, where an employer, being an incorporated Company and who has
insured its liability under the Act goes into liquidation or a Receiver/Manager ofits
business is appointed, then its rights against the insurers shall be transferred to and
vest inany worker or workers to whom he has become liable to pay compensation,
subject to such rights and remedies as would have been available to the Company
against the worker.

Also, ifthe liability ofthe insurers to the worker is less than that ofthe Company
to him, he may claim for the balance in the liquidation or recover it from the Receiver/
Manager. Also, to guarantee prompt payment ofcompensation to an injured workman
or dependants ofa dead workman and also to guard against inability ofan employer

68. See, Adeogun, A.A. jwpra, 71.
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to pay compensation, which might be due to insolvency ofsuch employer, section
40 ofthe Act makes itmandatory for every employer belonging to a specified category
in the regulation to be made by the Minister of Labour and Productivity to insure
himselfagainst liability for compensation under the Act. For other categories of
employers not mentioned in the Regulation, it appears that such insurance against
liability is discretionary.

Defects In The Current Law In Nigeria

Undoubtedly, the Workmen § Compensation Act, 1987 has offered copious
protection against possible vagaries o fpoverty and hardship to an injured workman
orthe dependants ofa dead workman. In particular, ithas mitigated the hardship of
the common law rule of“common employmenf’and has also made some notable
improvements on the earlier law by extending coverage to workmen eaming more
than N 1,600 yearly and also to Federal and State Governmentemployees.®However,
the Act is not without some fundamental inadequacies, which have militated against
its value to an injured workman, and also in meeting the galloping demands ofmodern
industrial needs.

Inthe firstinstance, coverage underthe Actis still notwide enough in view ofthe
combined provisions ofsections 1and 2 o fthe Act which have, largely, excluded
from the provisions ofthe Act, a large majority ofworkmen, especially, those who
are in self-employment and are, daily, exposed to accidents on theirjob. While
administrative considerations such as relatively great expense and inconvenience may
justify the exemptions of persons such as domestic servants and a member ofthe
employer’s family dwelling in his house, the categories ofworkers exempted from
the provisions ofthe Act are, however, too many.

Secondly, the Workmen § CompensationAct, 1987 is, basically, an “employer-
liability System” with an Option given to employers to insure the risk oftheir liability
with a private insurance Company. An arrangement such as this is fraught with the
inherent risk ofresistance or delay by the employer in compensating the injured
workman. There is also the risk o fthe employer becoming insolvent and thereby
unable to pay any compensation. Thus, an injured workman might discover that his
rightofrecovery from the employer was worthless ifthere is no insurance.

Section 40 ofthe Act imposes liability on the employer to whom the section
applies, as from the commencement ofany Regulations made thereunder, to insure
every workman employed by him against injury or death arising out ofand in the
course ofhis employment. Unfortunately, however, there is, as yet, no such Regulations
made by the Minister of Labour and Productivity in more than twenty years ofthe

69. See, generally, sections 1and2, Workmen's Compensation Act, 1987.
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commencement ofthe Act prescribing categories ofemployers forwhom insurance
is compulsoiy. The untold setback this mexplicable neglect had inflicted on the force
and effect ofthe living workmen’s compensation law may be better imagined than
substantiated further in this paper. Itis also implicit in the provisions ofthis section
that the duty to insure isnot even applicable to every employer but, only, to those
listed by the Minister. Thus, a hard-hearted employer may not even take up any
insurance policy forthe purposes ofthe Act which could furtherreduce the chances
ofan injured workman recovering compensation ffom such employer for classified
work injuries.

Furthermore, the provisions of section 3(1) ofthe Act which have, unduly,
restricted the right ofthe injured workman to “accident arising out ofand in the
course ofemployment” is another major limitation in the Act. An accident which
arises outofthe employment butnot inthe course ofemployment would not give any
entitlementto the injured workman as would, readily, be observed in such cases as
Scandinavian Shipping Agencies, Apapa v. Garuba Ejide M and Hannah
Ngangkam v. Strabag (Nigeria) Limited, 71 where accidents occurring while
commuting to and from work were held not to be covered under the Act. It is also
implicitinthe provisions ofthis section that injury must have been attributable to only
accident and not to any other cause such as fighting between co-workers.

Itis glaring that under the Workmen § Compensation Act, 1987, the workmen’s
former hardship at common law has only been methodically replaced with a new
type ofspeciously-guarded hardship which has strictly and conservatively premised
the employer’s liability to pay compensation to injured workmen on injuries which
must “be related and referable to the actualjob” ofthe workmen or, in the candid
language ofsection 3, Workmen$ Compensation Act, 1987, it must be such injuries
which had occurred “by accidentarising out ofand in the course ofemployment”. It
is respectfllly submitted that the present policy in the Statute law has been based on
wrong principles and an unjust test hat has focused attention, too soon, on the
workmen’sjob instead ofthe workmen’s workplace. Consequently, the workmen’s
compensation for injuries sustained at work and the employers’ liabilities, therefore,
is a function ofthe relative safety at the workplace and the work environment which
cannot, logically, be ofstatic geographical boundary. Butthe employers’liabilities for
the workmen’s injuries, when subjected to the test ofsound legal principles fit for a
disceming modern Statute, cannot, possibly, be seen as a function ofenquiries into
causation ofthe workmen’s injuries.

70. Supra.
71. Supra.
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It is also submitted that such enquiries as to whether the workmen’s injuries
arose within or outside the pale oftheiremploymentare superficial, absurd and socially
retrogressive. Itis also submitted that such enquiries as to whether the workmen
under the Workmen 3 Compensation Act ought to be akin to the theory ofoccupiers’
liability at common law, wherein the factthat the employer has brought into and kept
in his premises, workers, who have suffered injuries either en route or atthe employer’s
premises or workplace ought to be sufficientto make the employer answerable for
compensating the injured workmen accordingly.

Therefore, what is required is a form ofa statutory occupiers’ liability theory
comparable to the approach in England ofenacting an Occupiers’Liability Act, 1957.
The proposed statutory assimilation ofthe occupiers’ liability theory would rest a
theory ofthe employers’ liability to pay compensation to injured workmen on the
mere fact that the employer has brought the workmen to his premises but not a
Wholesale assimilation ofthe common law Version ofoccupiers’ liability. It would
appear that this was the very essence ofdeveloping the workmen’s compensation
arrangement as a post-industrial revolution concept meantto cater for and address,
decisively, the unprecedented ubiquitous risks ofinjuries which had accompanied the
advent ofthe industrial revolution.

Again, itwould appear that this was the essence ofthe insurance scheme 7Zfor
workmen’s compensation liabilities and payments in section 40, Workmens$
Compensation Act, 1987 which ought to serve as a sure mitigation ofthe prospect
ofthe compensation blirden on the employers becoming either heavy or unbearable.

Another defect in the law concems the Provision for lump-sum compensation to
dependants ofa deceased worker in section 4 o fthe Act; to an injured workman
for permanent total incapacity insections 5 and 6; and for permanent partial incapacity
in section 70 fthe Act. The Act has provided for periodic payment, only, in section
9 o fthe Act where the injured workman sulfers temporary incapacity. These lump-
sum compensations do not meet with prescribed minimum international Standards
which require periodical payment except where the degree ofincapacity is slight or
where the competent authority is satisfied that the lump-sum will be properly utilized.
Thus, payment of lump-sum compensation under minimum international Standards is
an exception rather than the rule. Thus, Article 36, Social Security (Minimum
Standards) Convention, 1952 7 provides that:

72. Whether mandatory under the Act or voluntary by the employer’s free choice.
73. No. 102.
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" In respect of incapacity for work, total loss ofeaming capacity
likely to be permanent or corresponding loss offaculty, or the death
ofthe breadwinner, the benefit shall be a periodical payment calculated
insuchamannerasto comply either with the requirements o fArticle
65 or with the requirements o fArticle 66.

2. In case ofpartial loss ofeaming capacity likely to be permanent,
orcorresponding loss o f faculty; the benefit, where payable shall be
a periodical payment representing a suitable proportion of that
specified fortotal loss ofeaming capacity or corresponding loss of
faculty.

3. The periodical payment may be commuted fora lump sum-

(a) where the degree ofincapacity is slight; or

(b) where the competentauthority is satisfied that the lump sum will
beproperlyutilized.” 7%

Apartfrom the factthatthe lump-sum compensation does not meetwith minimum
international Standards, itwill also not serve the purpose for which itis meant, which
isincome maintenance. The lump-sum payments are susceptible to inflation and are
often spentwithin a few months oryears. This defmitely cannot be a good Substitute
to lostwages and does not necessarily guarantee long-term security since the injured
workman may be tempted to spend the whole money on present needs thereby
leaving him unprotected for the future. BAlso, lump-sum compensation may, in some
cases, provide inadequate protection to the injured workman, especially where lump-
sum payments prevent payment of fiiture benefits especially for
medical care when the same disabling condition recurs. ®Although the court has
power under section 12 o fthe Act to Order that compensation payable under the
Actbe invested, this power is howeverto be exercised only where there are compelling
reasons to do so and only in exceptional circumstances.

Furthermore, the rates ofcompensation payable underthe Act do not meetwith
minimum international Standards. The lump-sum compensation, which is equal to 42

74. Emphasis supplied; see also, Articles 13, 14 and 15, Employmenl Injury Benefits Convention 1964,
No C 121, supra.

75. See, Darkwa, O.K., “Retirement Policies and Economic Securityfor Older People in Africa” (1997)
Vol. 6, No. 2, South African Journal ofGerontology, 33.

76. See, for instance, section 48(2)(a) and (b), Compensationfor Occupational Injuries and Diseases Act,
1993 (South Africa), which empowers the Compensation Commissioner, after the expiry of the initial
compensation, to, again, award compensation for temporary total or partial disablement, ifthe disablement
ofthe employee concemed recurs or deteriorates or the employee receives further medical aid necessitating
further absence from his Service; provided that such aid will, in the opinion ofthe Commissioner, reduce
his disablement.
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months eaming in case ofdeath, or 50 months eaming, in case of permanent total
incapacity or permanent partial incapacity, assumes a life expectancy that is clearly
too short ifcalculated at the rate of 50 per cent of previous eamings required to be
paid periodically to an injured worker or 40 per cento fprevious eamings to survivors
in case ofdeath. 7@

Also, the primary concem ofthe Workmen 's Compensation Act, 1987 is to
provide monetary compensation to an injured workman. There is no machinery in
place to ensure that the injured workman is properly rehabilitated and re-instated to
his work. Insections 15and 29, the Act has, merely, provided for medical treatment
to the injured workman, at the expense ofthe employer, and this is not adequate
enough. Thus, the Act has failed to bring about the physical, social and psychological
rehabilitation fthe injured workman.

The shortcomings ofthe Workmen$ CompensationAct, 7V57highlighted above
which have reduced the effectiveness ofthe law in providing adequate social and
economic security to the injured workman can, however, be rectified by taking
advantage of some reform measures which otherjurisdictions have courageously
taken to strengthen theirworkmen’s compensation laws. A study o fthe pressing and
overdue reform measures should now be our focus and to this we now tum.

Exploring More Progressive ldeas from Abroad

A study of the workmen’s compensation laws of most developed and some
developing countries has revealed a comprehensive and more viable scheme of
compensation for work-related injuries and diseases with the lofty aim ofgiving a
new hope, succor and adequate economic security to
the injured workman and his dependants. One ofthe measures that have been taken
by most countries to strengthen their work-injury laws has been the conversion of
their schemes from “employer-liability Systems” to “social insurance schemes ™
that use public funds. This has, in tum, allowed for the spreading ofrisks among the
employers and other categories ofworkers covered by the schemes.

For instance, inthe United Kingdom, compensation for injuries at work has been
integrated into the “National Social Security Scheme” by virtue ofthe Social Security
(Contributions andBenefits) Act, 1992.73In Sweden also, compensation for injuries
atwork is based on the “social insurance principle” and is also combined with other
parts ofthe “social security scheme”.79

77. See, Schedule to Part Xl, Social Security (Minimum Standards) Convention 1952, No. 102, supra.

78. The United Kingdom’s Workmen’s Compensation Act 1897, which was an employer-liability System, was
first converted into a Social Insurance Scheme in the National Insurance (Industrial Injuries) Act, 1946.

79. See, Social Security in Sweden, Swedish Monograph to the 27th General Assembly o fthe ISSA, Stockholm
heldon 9-15 September, 2001,20, www.issaint/pdf/GA2001/2monographs/pdf, accessedon 8 July, 2005.
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Also, inAfricaalone, abouttwenty-nine countries includingAlgeria, Benin, Burkina
Faso, Burundi, Cameroon, Egypt, Equatorial Guinea, Gabon, Guinea, Mali, Niger,
Rwanda, Senegal, Sudan, Togo and Tunisia now base theirwork injury programmes
onthe “social insurance system”.80As it has beenrightly observed, the “social insurance
System” has an advantage over the “employer-liability system” in that it “guarantees
to workers that the law would be better applied in practice by speeding-up
compensation procedure, reducing sources ofdispute and thereby doing away with
many causes ofunjustified loss ofright to benefit. Experience has shown that the
number ofaccidents for which compensation is paid rises, considerably, when a
scheme is taken over and run at national level” .880n the employer’s side, apart fforn
assisting to improve industrial relations, collective financing “does away - in retum for
the regulér payment of a relatively low contribution - with the danger constantly
threatening every employer ofhaving suddenly to face veiy heavy expenses”.82

Furthermore, coverage under the Work injury programmes of most countries
both inthe developing and developed nations now extend to practically all employees
and some special categories of persons such as persons undergoing medical or
vocational rehabilitation, students and certain prisoners.

Inthe United Kingdom, for example, benefit for industrial injuries is payable
under section 94(1), Social Security (Contributions and Benefits) Act, 1992 to
any employed eamerwho suffers personal injury by accident arising out ofand in the
course ofhisemployment. In Germany, coverage for work-injury compensation
extends to all private wage-eamers and apprentices, including workers in the
agricultural and horticultural sectors and marine industries, family helpers and students
including children in Kindergarten. There isalso a special Programme for civil servants
and public employees.83

Also, in several other Afiican countries, such as LibyaArab Jamahiriyya, Tunisia
and Cote d’lvoire, coverage under their work-injury programmes extends to all
employed persons, self-employed persons, apprentices and students at technical
schools. InAlgeria, wards ofjuvenile courts, persons undergoing medical or vocational
rehabilitation as well as certain prisoners are also covered for work-injury benefits.
Indeed, in Tunisia, coverage has also been extended to domestic servants.84

80. Social Security Administration and 1SSA, Social Security Programs Throughoul the World: Africa 2003,
passim.

81. International Labour Organisation, Report ofthe Fifth African Regional Conference on “Improvement
and Harmonization o fSocial Security Systems in Africa "’ held in Abidjan. Sept. - Oct., 1977 (Geneva,
ILO, 1977), 34.

82. Supra.

83. “Comparative Review o fWorkers '‘Compensation in SelectJurisdictions  www.qgp.gov.bc.ca/rcwc/research/
perrin.thorau-germanypdf .3. accessed on 6 August, 2005.

84. Social Security Administration and ISSA, Social Security Programs Throughoul the World, Africa (2003),
passim.
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The problem ofthe undue restriction of the right of an injured workman to
“accidents arising out ofand in the course ofemploymenf’has also been overcome
in most countries, thereby, removing the difliculty associated with the construction of
that phrase. For instance, in the United Kingdom, the restriction has been removed
by the provisions ofsection 94(3), Social Security (Contributions and Benefits)
Act, 1992 which provides that:

“94(3) - Forthe purposes ofindustrial injuries benefit an accident
arising inthe course ofan employed eamer’semployment shall be
taken, in the absence of evidence to the contrary, also to have
arising out ofthatemployment”.

Also, the concept ofwork-connected injury has, gradually, been liberalized in
most countries such as United Kingdom, Germany, and Finland, to, specifically, cover
injuries occurring while commuting to and ffom work.&In Finland, for example,
workers’ compensation scheme covers accidents at work, on thejoumey between
home and work and when
attending to the employer’s business. Self-employed farmers are also compensated
foraccidents in agricultural work or in circumstances due to such work.&

Another laudable idea ffom otherjurisdictions, which is worthy ofemulation in
Nigeria, isthe method o fcompensation for work-related injuries and diseases. Benefits
under the work-injury programmes ofmost developed and developing countries,
even in Africa, are in form of periodic payments, in line with recommended
international Standards, as opposed to the lump sum payment still pervading the
Nigerian law. These periodic payments, which are usually in form o fpension, especially,
where a worker suffers permanent, total disability, or to his dependants, in case of
death, ensure a minimum subsistence Standard for the affected worker or his
dependants (as the case may be). Indeed, inthe United States ofAmerica, where the
work-injury programmes ofthe various States are also based on the “employer-
liability System”, compensation is yet in form ofperiodic cash payments, in addition
to medical Services to the worker during a period of disablement. For permanent
total disability benefits, the majority ofthe programmes provide for the payment of
weekly benefits for life or the entire period ofdisability while about thirty-five
programmes, including those covering Federal employees and long shore and harbor

85. See, for instance, section 99, Social Security (Contributions and Benefits) Act, 1992
(U.K.), Comparative Review of Workers' Compensation in Setect Jurisdictions, supra, 3and Social
Security Programs Throughout the World: Europe (2004), passim.

86. Niemela, H. and Salminen, K,, Social Security in Finland (Helsinki, Finland: Kela, Tela Finnish Centre
for Pensions (2003); 193.209.217.5/in/Internet/liite.nsf/NET/1905041457/O0EK/&File/
social%20security in Finland.pdf, accessed on 3 June, 2005.
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workers, provide weekly or monthly death payments to the spouse for life or until
remarriage and to children until age 18 or later if they are incapacitated or are
students.8®

Also, in the United Kingdom, by section 103, Social Security (Contributions and
Benefits) Act, 1992, an employed eamer who is insured under the Act is entitled to
disablement pension ifhe suffers as the result ofthe relevant accident from loss of
physical or mental faculty. Temporaiy disability benefit is payable at a flat rate, in the
first, instance for 52 weeks, after a 3-day waiting period. However, starting from the
53rd week of incapacity, the benefit is increased with Supplement ifthe disability
began before age 45.

Similarly, in many other African countries, such as for example, South Affica,
Togo, Cameroon, Algeriaand Benin, benefits for permanent total disability are also
in form ofpension while temporary disability benefits are payable, in most instances,
from the day afterthe onset ofdisability until full recovery or certification ofpermanent
disability.88For instance, in South Africa, by virtue ofsection 49, Compensation
for Occupational Injuries and Diseases Act, 1993}9permanent total disability
attracts a pensionto the injured workman and in case ofdeath, survivor pension is
also payable to a widow or to a disabled widower and to each orphan under 18
exceptifdisabled. In case ofpermanent partial disability, where the assessed degree
ofdisability is greater than 30 per cent, the benefit is also paid as a monthly pension
otherwise; the benefit is paid asa lump sum of 15 times the monthly eamings ofthe
injured worker.90

One other major reform idea ofwork-injury schemes ofmost countries is the
Provision forrehabilitation o fthe injured workman. In Germany, for instance, medical
care benefit, underthe Workers’ Compensation Scheme, includes vocational Support
which covers vocational training and rehabilitation for regaining the capacity to eam
a living and periods ofre-integration into employment. Rehabilitation benefits also
include home help and rehabilitative Sports, as well as cost oftravel for receipt of
medical aid or rehabilitation.9 Indeed, as part ofrehabilitation incentives, disabled
employees are fiuther paid trial work benefits, which are continued benefit entitlements,
while participating in a rehabilitation Programme; and with this rehabilitation

87. Social Security Administration, Social Security Programs in the United States, (Washington D.C., SSA,
Office of Research, Evaluation and Statistics, 1997), 39 - 40.

88. Social Security Administration and ISSA, Social Security Programs Throughout the World: Africa
(2003), passim.

89. No. 130.

90. See, Schedule 4 to the Compensationfor Occupational Injuries and Diseases Act, 1993, No. 130.

91. See Comparative Review o f Workers '‘Compensation in Select Jurisdictions, supra, 8; see also, Romer, K.
(ed.), Facts about Germany, Institute, Berteshman, (1979), 244.
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Programme, Germany has been able to record about 90 per cent retum-to-work
rate for injured workers, using vocational re-training and upgraded vocational
qualifications as key strategies.®

InFinland, work-injury benefits also include a Programme o frehabilitation, based
on estimated appropriations, inthe form ofvocational rehabilitation for people with
diminished working capacity and medical rehabilitation for the severely disabled.
The purpose ofrehabilitation, such as in Germany, isto promote the ability ofpersons
with disabilities or diminished working capacity to cope with theirwork and to Support
their re-integration into work, social functions and independence.®8

Similarprogrammes such as this also exist in the United States ofAmerica, under
the various States’ workers’ compensation laws for re-training, education, job placement
and guidance to help injured workers find suitable work. The rehabilitation Services
in many ofthe States are also coupled with maintenance allowances for food, lodging
and travel to facilitate the vocational rehabilitation. In addition to any special
rehabilitation benefits and Services under state laws, an injured worker may also be
eligible for the Services provided by the Federal-State Programme ofvocational
rehabilitation. This Programme is operated by the States’ divisions of vocational
rehabilitation and applies to disabled persons, whether or not the disability is work-
connected. 98

Undoubtedly, the fore-going discussion ofcompensation laws in some other
progressivejurisdictions would have, readily, presented to Nigerian policy-makers
reform ideas which are socially edifying and are equally worthy ofemulation in our
quest for the reform ofthe Nigerian Workmen 3 Compensation Act. The specific
areas ofthe Nigerian law that call for urgent reform should now be addressed.

Conclusion

The imperatives of modern industrial needs, coupled with the trend in the work
injury laws ofmost developed and developing countries which have, largely, conformed
with the minimum international Standards prescribed, especially under the Social
Security (Minimum Standards) Convention 1952,95and the Employment Injury
Benefits Convention, 1964,%have, clearly, revealed the lacunae in the Nigerian
Workmens Compensation Act, 1987 in meeting the much-desired needs of
alleviating the pains and suffFerings which a workman experiences when injured in the

92. Comparative Review o fWorkers 'Compensation in Select Jurisdictions, supra, 8.

93. See, Niemela, H. and Salminen, K, 2002, supra, 38.

94. Social Security Administration, Social Security Programs in the United States, Washington D.C., SSA,
Office of Research, Evaluation and Statistics (1997), 43.

95. No. 102.

96. No. C121.
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course ofhis duty. There is, therefore, a dire need for the Nigerian policy makers to
urgently take necessary reform measures in the light ofthe specific defects and gaps
already identified in this paper to strengthen the Nigerian workmen’s compensation
law to meet with the acceptable minimum international Standards and also to conform
with best practices in the world.

To Startwith, the “employer-liability System” ofthe Workmen § Compensation
Act, 1987 ought to be converted into a “social insurance scheine” based on
contributions according to the assessed degree ofrisk fforn employers, in line with
the best practices. A social insurance scheme ofthis nature would covereveiy employer
as opposed to the selective coverage implied by the provisions of section 40,
Workmen § Compensation Act, 1987 thereby giving adequate and surer protection
to an injured worker, and at the same time, spreading the insured risk among the
employers. In
order to facilitate the requisite transformation, it is hereby proposed that the
work-injury scheme should be integrated into the National social security
Programme envisaged under section 71, Nigerian Pension Reform Act, 2004.

Also, coverage under the Nigerian work-injury Programme ought, also, to be
extended to all employees and the self-employed in line with the best practices,
globally, and the recommended international Standard in Article 4 ofthe Employment
Injury Benefits Convention, 1964,97which provides that:

“4(1)- National legislation conceming employment injury benefits
shall protect all employees, including apprentices, inthe public and
private sectors, including co-operatives, and, in respect ofthe
breadwinner, prescribed categories ofbeneficiaries

Exceptions may, however, be made, on grounds of practical convenience, for
some categories ofworkers, such as persons whose employment is o fa casual nature
and those who are employed, otherwise, than for the purpose ofthe employer’s
trade or business, out-workers and members ofthe employer’s family living in his
house and in respect o ftheirwork for him.

Further, the implicit exclusion ofaccidents arising while commuting to and from
work, by the provisions of section 3(1), Workmen$ Compensation Act, 1987,
which provides to the effect that compensation is payable, only, in respect ofpersonal
injury by “accidentarising out ofand in the course ofemployment” as exemplified in
such cases as Scandinavian Shipping Agencies Apapa v. Garuba Ejide %and®

97. No. C121.
98. Supra.
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Hannah Ngangkam v. Strabag (Nigeria) Limited 99ought, also, to be reviewed,
by making explicit provisions in the law to make compensation recoverable for
accidents occurring while commuting to and from work. This would also be in line
with the current best practices, globally, whereby aworkman injured while commuting
to and from work has the rightto compensation ffom work injury programmes. The
provisions ofthis section could be further liberalized following a similar Provision in
the United Kingdom & Social Security (Contributions and Benefits) Act, 1992} ©

Also, there is the pressing need for a fundamental reform ofthe Workmen §
CompensationAct, 1987 inwhich the Nigerian policy-makers should, expeditiously,
replace the current workmen’s-job-related theory as the basis ofthe liability and
duty ofthe employers to pay and ofthe right o fthe workmen to obtain compensation
under the Act with a new theory of special statutory occupiers’ liability which would
be rested on the assumption that the workmen’s safety at the workplace is paramount
unless the defence ofviolenti nonfit injuria or some other defence may be, validly,
raised againstaworkman. In 1957, a special statutory occupiers’ liability such as this
had to be enacted in England to modify and reinforce the pre-existing common law
occupiers’ liability. The common law occupiers’ liability would, therefore, be
assimilated accordingly as areform measure mutatis mutandis in the interest of
justice and ofsound governmental policy. Therefore, the opportunity to exclude or
enlarge in the proposed reforms of the Workmen3 Compensation Act, 1987
provisions which had worked hardship or had inflicted injustice or which would,
otherwise, promote the cause ofjustice, respectively, ought to be seized, forthwith,
by the Nigerian policy-makers, without prevarication or any hesitancy

Moreover, the lump-sum compensation for permanent total incapacity under
section 5; for permanent partial incapacity under section 7; and for death under
section 4 o fthe Act should also be converted into periodical payments, in line with
best practices, globally, and recommended international Standards.@ Moreover,
the currentrates of compensation ought, also, to be reviewed, upwards, to meet with
the prescribed periodical payment at the rate of 50 per cent or, in the case ofdeath,
40 per centofprevious eamings.1®

Also, the focus ofthe work-injuiy compensation should not be limited, only, to
indemnifying the injured worker, but should, also, be built around the concept of
restoring the injured worker to employment. Thus, greateremphasis should be placed

99. Supra.

100. See, section 94(3), Social Security (Contributions and Benefits) Act, 1992.

101. See, Articles 13, 14 and 18, Employment Injury Benefits Convention, 1964, No. C 121.

102. See, Articles 36, 65 and 66 and Schedule to Part XI ofthe Social Security (Minimum Standards)
Convention, 1952, No. 102.
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on physical as well as social and psychological rehabilitation ofthe injured workman
as an integral part ofthe range o fcompensating benefits. Vocational retraining and
rehabilitation should be made the guiding principle, in addition to the paymentofthe
recommended pension.

Furthermore, every agreement made pursuantto the provisions ofsection 16 of
the Act should be made to contain an express clause alerting the workman about the
possibility ofan alternative remedy against the employer at common law. This is
necessary to give notice to the workman at the time ofconcluding the agreement, of
his independent right ofaction against his employer, which would enable him make
an informed decision

Lastly, it is recommended that Nigeria ought to ratify and domesticate the
International Labour Organization § Conventions on work injury, that is, the Social
Security (Minimum Standards) Convention, 1952, No. 102 and the Employment
Injury Benefits Convention 1964, No. C121 as some other African countries have
already done, such as Libyan Arab Jamabhiriya, Niger and Senegal. This need is
especially pressing because ofthe specific pronouncement by the Supreme Court in
the Registered Trustees of National Association of Community Health
Practitioners ofNigeria v. Medical and Health Workers Union'®Bthat:

“By virtue of section 12(1) ofthe 1999 Constitution, no treaty

between the Federation and any countiy has the force o flaw except

to the extentto which the National Assembly has enacted any such

treaty into law. Thus, an International treaty entered into by the

govemmentofNigeriadoes notbecome binding until enacted into

law by the National Assembly. In the instant case, in so far as the

ILO Conventions have not been enacted into law by the National

Assembly, they have no force of law in Nigeria and they cannot

possiblyapply.”
The implementation o fthese reform measures would, no doubt, place Nigeriaamong
the comity ofnations providing adequate work-injury benefits that meet with prescribed
international Standards, in the filterestofall.

103. (2008) 2 N.W.L.R. (Pt. 1072), 575.
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