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T H E  T R U E  S A L E  D O C T R IN E  IN  A S S E T  
S E C U R IT IS A T IO N : T H E  N IG E R IA N  P F .R S P F .C T IV E

BY

D R . K U N L E  A IN A 1 

O L U C H I M A D U R A 2

A b s tra c t

The true sale doctrine is the foundation o f  every securitisation 
transaction. Assets transferred lo a  Special Purpose Ve hiele in a 
securitisation transaction can only he bankruptcy remóle i f  the 
transfer \\>as a true sale transaction. Yet. the doctrine is 
surrounded by controversies and complexities. While some 
jurisdictions are using legislation lo se trie this controversy fo r  
the benefit o f  the investors and the broader economy. the 
Nigerian position is still nuclear, confusing and  \ i  ithoul 
direction. This paper is an attempt to drau attention lo the 
significance o f  true sale as ir relates to the sale otreceivables in 
asset securitisation. In doing this this paper considered the 
Asset Backed Securitisation Act o f  the United States o f  American 
States o f  De law are and Texas and English courts position on 
true sale to underscore the impon anee o f  the doctrine This 
article further considered the position o f  the Nigerian Securities 
and Exchange Commission Rules on Securitisation and its 
limitations with regards to true sale doctrine. The paper 
concludes that the Nigerian position is not in tándem w ith 
international best practices and recommends the enaetment o f  a
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securitisation law  that w ill specijically  address the  question o f  
truc sa le  doctrine.

K cyw ords: A ssct secu ritisa tio n , T ru e  sa le , Spccial purposc 
veh ie le , A sscts back ed  secu ritie s

1.0 In tro d u c tio n

T he tru e  sale  d o ctrin e  lies at the  ro o t o f  secu ritisa tio n  transaction  
b ecau se  the a sse ts  can  on ly  be b an k ru p tcy  rem ó te  i f  th cy  w erc 
tran sferred  ¡n a  true sale . In asse t secu ritisa tio n , the  o w n er o f  the 
asse ts  (an  o rig inato r) tran s le rs  its illiqu id  assc ts  to  a  bankruptcy  
rem ó te  Speciu l P urposc V eh ie le  (S P V ). R ating  ag en cies m ay 
g iv e  the  SPV la \o u ra b le  ra tin g s  th a t w ill a ttrac t investors i f th e y  
are  cc rta in  that the  tran sfe r o f  a ssc ts  to  the  S P V  w as d o n e  in a 
tru c  sa le  m anner. In the  ab sc n ce  o f  tru c  sa le , the  ra ting  agencies 
w ill ra le  the bonds issucd  by th e  SPV  b ased  o n  the  crcd it 
w o rth in css  o f  the  o rig in a to r as the  o b lig o r.3 In such  situ a tio n  the 
transaction  w ill be ^onsidered  a s  ‘a sse ts  based* an d  no t ‘asse ts  
backed*.4 T h e  SPV  d ep en d s  o n  the  fu n d s it w ill ra ise from  the 
cap ita l m ark e t to  pay lo r the a sse ts  it acq u ired  from  the 
o rig in a to r. T ru e  sale  th e re fo re , is  the  ho ly  g ra il o f  the 
secu ritisa tio n  ¡ndustry .5 D esp ite  its o v erb earin g  influence, truc 
sa le  likc true lo v e  is m uch p u rsu ed  bu t sad ly  e lu s iv e6 such  that 
d e term in in g  w h e th e r the  a sse ts  w e re  tran sferred  in  a  true sale  has 
been  sh rouded  in  con troversy  particu la rly  w h e re  the  o rig in a to r in 
u n d er inso lvcncy  o r ban k ru p tcy  p ro ceed in g s. I he con troversy  is 
d eep ly  roo ted  in  the  o w n c rsh ip  c la im s, i.e ., w h e th e r the  assets 
b e lo n g  to  the  SPV  o r to  the  o rig in a to r. In  tran sfe rrin g  the  asscts 
there fo re , the  o rig in a to r w an ts  to  en su re  th a t the  S P V  ac tua lly

'  Simón Archer *nd Abdcl Karim and Rifaat Ahmed, Islamic Capital 
Markcts and producís: Managing capital and liquidity Rcquirements under 
Bascl III (Wiley, 2018)
4 Ibid
'  Hcathcr Hughes. Propcrty and the True-Sale Doctrine. [2017) (19) (4) 
University o f  Pennsylvania Journal o f Business Law, 870-926.
6 Kenneth C. Kettering. True sale of receivables
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o w n s the  asse ts  and  th a t thc  S P V  is no t a  c red ito r to  ihe  
o rig in a to r. I f  the  tran sfe r is  tru ly  a  sa le  an d  ch a rac te rised  a s  such, 
the  S P V  vvill be unaíTected by the  o rig inato r*s bankrup tcy  
p ro ceed in g s an d  w ould  co n tin u é  fu llillin g  its o b lig a tio n s  to  the 
¡nvestors.7 N o tw ith stan d in g  th is  ¡m portance, th e  position  on 
w hat constitu tes truc sa le  in sccu ritisa tio n  in N igeria  is unclear, 
co n fu s in g  and  w ithou t c lc a r  d ircc tion .

T h e  aim  o f  th is p ap er is to  d raw  a tten tio n  to  the  im portance o f  
the  true sa le  d o ctrin e  in asse l sccu ritisa tio n  and  to  sh o w  w h y  th is 
d o c trin e  m atters. T h is  p ap e r is d iv ided  in to  fo u r parís. F o llow ing  
th is in trodcu tion  is a  genera l d iscu s ió n  o f  tru e  sale , its 
s ig n ifican ce  and  co n tro v e rs ies  a r is in g  from  d ec is io n s o f  cou rts . 
T h e  th ird  parí ex am in cd  leg isla tivo  in te rv en tio n s in  o th er 
ju risd ic tio n s in  a  b id  to  reso l v e  the  co n tro v e rs ies . The last parí 
ex am in ed  the position  in N ig eria  an d  m ak es recom m endations.

2 .0  T r u e  S a le , its  S ig n if ic a n c e  a n d  C o n tro v e rs ie s  
s u r ro u n d in g  it

A sse t secu ritisa tio n  is a  p ro cess  th a t co n v e rts  illiqu id  a sse ts  to  
m ark e tab le  secu ritie s .8 T h is  co n v e rs ió n  tak es  p lace  th ro u g h  the 
use  o f  a SPV . T h e  o w n er o f  th e  a sse ts  (O rig in a to r) c rea tes  a  SPV 
and  tran sfe rs  th ese  asse ts  to  it. T h e  S P V  th en  issues A sse t B acked  
S ecu rities  (A B S ) to  thc in v estin g  pub lic . T h e  pay m en t from  the  
A B S  is app lied  tow ards rep ay in g  th e  d eb ts  and  o th er expenses. 
T h e  p ro ced u res  o f  rep ay m en t w ill d ep en d  o n  the  initial 
ag reem en t as s tip u la ted  in the  tran sac tio n  docum en ts. 
S ecu ritisa tio n  en h an ces co rp o ra te  liq u id ity  and  helps the

7 Stephen Schawrcz, The Impact of Bankruptcy Refonn on Truc Sale 
Determinaron ¡n Sccuritization Transaction. [20011 (7) Fordham Journal o f 
Corporale and Financial Law, 353-360.
“ Suresh M. Sundarcsan, Fixed Income Markets and thcir Dcrivatives: 
Academic Press Advanced Finance Series (3'dedn, Elsevier. 1997)
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com pany  in  ra is in g  funds.9 S o m e o f i t s  o th e r ad v an tag es inelude 
risk  tran sfe r10 and  d iv e rs if íc a tio n ,11 lo w er co s t fin an c in g ,12 
regu lato ry  cap ita l a rb itra g e 13 and  d eep en in g  o f  the capital 
m a rk e t.14 T h is  p rac tice  is w ell roo ted  in the  in ternational deb t 
m ark e t.15 T h e  asse t secu ritisa tio n  m ark e t is  a  m arket in  vvhich 
hundreds o f  b íllions o f  d o lla rs  llow  - an d  the  true sale  doctrine  is 
cen tra l to th is m arket. T h e  d o ctrin e  o f  tru e  sa le  is  im portan t 
because  issues a ffec tin g  c red ito rs  such  a s  cm ployces, retíreos, 
and  to rt c la im an ts  lies vvhere the o w n e rsh ip  b e lo n g .16 In addition .

q Paul Lund, Is Corporate Securilization Set to Take Off? Why the Structuring 
Tech ñique May Prove Important in the Current Turbulent Market Conditions. 
[2008] (14) (2) JournalofStructuredFinance, 46-51. See also Thomas Plank. 
The Security of Sccuritization and the Future o f Security. [2004) (25) (5) 
Cardozo Law Review, 1655-1741.
10 Steven L  Sclmarcz, The alchemy of asset sccuritization. [1994] (1) 
Slanford Journal of l.aw, Business &■ Finance, 133- 152
11 Amelia Pais, 2005. Why do Depository Institutions Use Securitisation? 
[2005] (10)(2) Journal o f Banking Regula lian, 1-31.
11 Andrés Jobst, What is sccuritization? [2008] Retrieved July 4, 2019, from 
http: vv\vw.imfoiue\icmal/pubsTt■■Tandd/2008/09 pdf/hasics.pdf
12 George G. Pennacchi, Loan Sales and the Cost of Bank Capital. [1988.] 
(43) Journal o f finance, 375-396.
13 Kathleene Donahoo and Sherrill Shaffer, Capital Requirements and 
Securitisation Decisión. [1991] (31) Quarterly Review o f Economics and 
Business, 12-23.
14 Rafael Diaz-Granados, A Comparativo Approach to Sccuritization in the 
United States, Japan, Germany, and France. [ 1996] (4) (1) Willamette Bullelin 
o f International Law and Policy. 1 -26.
15 Charles D. Booth, Sccuritization in Emerging Markets, Including 
Government Promotion o f Securitization: A comment on I lili & Arner, [2002] 
(12) Duke Journal o f Comparative International Law, 533-536. See also, 
Miguel Segoviano and Bradley Jones and Peter Lindner and Johannes 
Blankcnheim, Securitization: Lessons Leamed and the Road Ahead. [2013] 
IMF Working Paper. No. WP/13/255. Retrieved December 4, 2019 from 
https: vvww.imf.ori’ extemal/pubs. ft wp 2013/wp 13255.pdf
16 Mario Cerrato and Moorad Choudhry and John Crosby and John L. 
Olukuru. Why do UK Banks Sccuritise? [2012] Retrieved May 1,2020 from 
hitos. papers.sMM y »M»/sol3/papers.cfm?abstract id--2051379.
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b en efits  asso c ia ted  w ith  asse t secu ritisa tio n  can  on ly  m ateria lise  
w here  investors a re  ce rta in  th a t th e ir  in te rests  a re  protected .

T ru e  sale  doctrine  is s im p ly  a  righ t o f  o w n e rsh ip  c la im  in  the 
asse t tran sfe rred .17 T hat is, w h e th e r  th e  financia! a sse ts  b e lo n g  to 
the  SPV  o r the  o rig in a to r .18 E m p h as in g  its sig n ifcan ce  in 
ban k ru p tcy , K o th ari19 o p in es  th a t i f  a  tran sac tio n  w ere  to  be 
regarded  as a  sale , the b u y er w o u ld  enj.oy g rea te r righ ts and  
p riv ileg es  than i f  the  tran sac tio n  w ere  sce n  a s  a  loan . P easlee  and 
N iren b erg 20 o p in e  that i f  the  tran sa c tio n  w as a  sa le , the assets 
w ou ld  belong  to  the buyer. It w ou ld  no t fo rm  part o f  the 
o r ig in a to r 's  bankrup tcy  e s tá te , an d  th e  SPV  w ou ld  not llave to 
w orry  ab o u t the au to m atic  s tay , o r  any  in te rle ren ce  w ith  its 
p ro p erty  rights. 1 lo w ev er, i f  it w ere  to  be reg ard ed  a s  a  loan , the 
S P V  w ill be seen  as no th ing  bul a  sec u red  c red ito r an d  i f  the 
o rig in a to r w ere  to  go b an k ru p t, a ll the c red ito rs  m u sí sp lit up the 
o rig in a to r’s  asse ts  in an  eq u itab le  lash io n , an d  th is  p rocess will 
like ly  lead to  the  SPV  n o t being  ab le  to  gel th e  en tire  v a lu é  o f  the 
rece iv ab les  it acq u ired  fro m  the  o rig in a to r.21 T h ese  risks a re  
red u ced  su b stan tia lly  i f  the  S P V  can  c la im  o w n ersh ip  o f  the  asse t 
in a  true sale  doctrine  -  that is , that th e  a ss ig n m en t to  it ac tua lly  
co n stitu te s  a  sale . T rue sa le  is  the  fo u n d a tio n  o f  every

17 If the flnancial assets belong to the SPV, its investors will continué to 
receive payment; otherwise in the event of the originators bankruptcy, the 
SPV asset will be Consolidated with the originators and the investors right to 
receive payment will be deferred. The SPV can only claim ownership to the 
asset if the assignment of the asset from the originator to it constitute a sa le - 
generally referred to as a truc sale.
18 Stephen Scharwcz. Securitization -Post Enron [2004] (25) (5) Cardozo Law 
Review, 1539-1575.
19 Vinod Kothari, The Question of True Sale. Rctricved February 14. 2020 
from httn:'Vvinodkothari.com truesale
20 David Nirenberg and James M. Peaslee, Federal Income Taxation of 
Securitization Transactions. (3,d cdn, Frank J. Fabozzi Associates, 2001)
21 AleksanderNikolic, Securitization o f Patents and its Continued Viability in 
Light of the Current Economic Conditions. [2009] (19) (4) Aibany Law 
Journal o f Science & Technology, 393-403.
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secu ritisa tio n  tran sac tio n  a s  the  in v esto rs  w ill no t invest ¡n ihe 
S P V  i f  th ey  are  conv inccd  the  tran sac tio n  is no t a  sa le .22 
H ughes2' rig h tly  posits th a t asse ts  in a  secu ritisa tio n  transaction  
can  on ly  b e  co n sid cred  to  be ban k ru p tcy  rem ó te  if  they w ere 
transferred  to  th e  SPV  in a  tru e  sale  m o d e l. T ru e  sale  th ere fo re  
ac co d in g  to  H ughes is the  ho ly  g ra il o f  the  securitisa tion  
m ark e t.24

D esp ite  the  im p o rtan ce  o f  tru e  sa le  in a  secu ritisa tion , the true 
sale  d o ctrin e  is su rro u n d ed  w ith  a lot o f  co n tro v e rsics  and  
co m p lex ities . T h is  co n tro v e rsy  acco rd in g  to  M ariis and 
M o o n ey 25 flo w s from  the  fací th a t bo th  a  sa le  and  secured  loan 
sh arc  m an y  a ttrib u tcs .26 In co n tra s t, th e rc  is  a  lot o f  
d issim ilarities  th an  shared  a ttrib u tcs . A cco rd in g  to  B lack ’s  lavv 

.d ic tio n a ry ,27 a lo an  is “ a  d c liv cry  by o n c  party  to  and  rccc ip t by 
an o th cr party  o f  sum  o f  m o n ey  u p o n  agreem cn t. ex p ress  or 
im plicd , to  repay it w ith  o r w ithou t intcrest**. In a  sale  o f  asse t 
how ev er, th e  p u rch ase r recc iv cs  irrev o cab le  ow nersh ip , con tro l, 
r isk  o f  loss, and  po tcn tial b en e fit o f  ap p rec ia tio n  w ith  re sp cc t to 
the  asse t upon  pu rchase .28 T h e  sc lle r  b ea rs  no liab ility  in the  sold

22 Artem Shtatnov, The Elusive True Sale in Sccurítization. Retrieved July 4, 
2019, from luto: 'dx.doi.org'10.2139/ssm.2115054
23 Heathcr Hughes, Reforming the Truc-Sale Doctrine, [2019] Yule Journal 
on Regulation. Bulletin. Print Edition. Retrieved July 4, 2019 from 
https: valcireu.com. rcTorminu-lhc-lrue-salc-doctrine
24 Heather Hughes, Property and the True-Salc Doctrine Op. cit.
25 Stevcn Harris and Charles Mooney, When is a Dog's Tail not a Lcg? A 
Property-Based Methodology for Distinguishing Sales of Rcceivables from 
Security Interests that Securc an Obligation, [2014) (82) Universily o f 
Cincinnati Law Review. 1029-1078.
26 Por instance. they argüe that if the originator continúes to Service the 
transaction, (as it is usually the case) it is always difficult to differentiate 
which onc is which. Some courts have considcred continuous servicing by the 
originator to be a sign that the purported transaction was not a sale.
27 Black’s law Dictionary. 2004. United States o f America: Thomson Reuters. 
10"' ed. Ed. B. A. Garncr.
:r Jason II P. Kravitt. Securitization of Financial Assets. (3,d edn. Wolters 
Kluwcr. 1996)
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goods ex cep t w h e re  he g av e  a  w a rran ty .29 l ie  has n o  righ l lo  g o  
a f te r the  o b lig o r ¡n hope o f  red eem in g  thc  co lla te ra l a s  ihe buyci 
has aeq u ired  the  en tire  in te rest. T h e  sh a red  a tlrib u te  that I larris  
an d  M o o n ey 30 referred  to  lies a t  th e  ro le  the o rig in a lo r con tinúes 
to  perfo rm  a f te r  the  asse t has been  so ld . l-'or ex am p le . m osi 
o rig in a to rs  co n tin u é  to  ac t as se rv ic e r o f  the  a sse ts  sold  to the 
SPV . A s a  m atte r o f  fact, m o st o rig in a to rs  no w  adopt Hinque 
m easu res  to  p rev en t a  d e fau lt o f  the  tran sac tio n .31 Som e o f  these 
m easu res  like *buy b ack ’ c lau se  m ay  in d íca te  th a t the “ purported  
sa le”  w as no t ac tu a lly  a  sale . S o , i f  th e  o rig in a to r is se llin g  asse t 
vvith a  p rio r in ten tion  o f  a  buy  b ack  o r  i f  he co n tin ú es  to  be 
re sp o n sib le  for the  a sse ts  a s  in the  ca se  o f  ac tin g  a s  a  serv icer. it 
m ay suggest that it is n o t a  sale . A s a  resu lt, the d o ctrin e  has 
co n tin u ed  to  g en era te  m ixed  reac tio n s. T h ere fo re , u n less  the 
ban k ru p tcy  co u rt co n sid ers  th a t the  re ce iv ab le s  w e re  a  true sale  
tran sfe r, the  asse t secu ritisa tio n  tran sac tio n  m ay  no t ful til its 
p u rp o se  an d  the  tran sac tio n  w ill lo se  its e sse n ce .32 In fact, 
S o lo m o n 33 asse rts  that to  s tru c tu re  thc  tran sac tio n  a s  a  true salé­
is a lso  im portan t to  a ttrac t a  h igh  ra tin g  from  th e  ag en c ies .34

T o  lim it the  inconsistences and  co n fu s ió n  a ris in g  from  
rech arac terisa tio n , L u p ica35 su g g ests  th a t tran sfe rs  sh o u ld  m eet

29 Abiodun Osuntogun. A Crilical Appraisal o f  Conditions and Warrantics 
under Ihe Sale of Goods Act 1893, [2006| (5) University o f  /hadan Journal of 
Prívate and Business Law. 1 -26.
30 Stcven Harris and Charles Mooney Op. cit.
31 Vinod Kothari. Truth of True Sale: An Analysis o f  Securitization. Being a 
paper delivered at the University of llong Kong. Retrieved Januarv (». 2020 
from Imn: \ iiuKlkoihari.com wp-contcnl uploadstruth-of-truc-salc ndl
32 Steven Harris and Charles Mooney Op. Cit.
33 Dov Solomon, The Risc of a Giant: Securitisation and the Global l'inancial 
Crisis. [2012J (49) (4) American Business Law Journal, 859-890.
34 Ibid at 867.
35 Lois Lupica, Revised Article 9: Securitization Transactions and thc 
Bankruptcy Dynamic. [20011 (9) American Bankruptcy Law Bevicw. 2X7 
322.
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ccrtain  o b jec tives test n o tw ith s tan d in g  the  parties expressed  
in ten tion . S o  that, i f  th e  parties a re  sa tisfied  that the  transfer 
m eéis the tesis  o f  sale  and  the  asse t is  c la ss ified  as a  ‘sa le  o f  
a c co u n ts ' fo r ex am p le , u p o n  p erfec tio n  an d  fo llow ing  the 
fo rm alities  req u ired  by ca se  law . the  tran sfe ree  sh o u ld  be 
p ro tec ted  from  the s tro n g  a rm  o f  the  tr a n s f e ro r s  bankruptcy  
trustee .36 H u g h es37 em p h asises  the  s ig n ifican ce  o f  truc sale  and 
con c lu d es that the  on ly  w ay to  ev ad e  th e  in co n sis tcn c ics  is for 
lavvm akers to  fo rm úlate  tru c  sa le  law s that vvill em p h asise  the 
s ig n ifican ce  o f  p rice  in the  truc sa le  an a ly s is . A ccord ing  to  him , 
d e te rm in a tio n  o f  th is p rice  tag is im p o rtan t m ost spec ia lly  to 
assu ag e  the  fea rs  o f  the  u n secu red  cred ito rs .38 K ettering39 had 
ea rlie r reiterated  th is  o p in ió n  in s ta tin g  that to  de term in e  a  true 
sale , one m ust look a t  w hat sa le  m ean s in  co m m o n  parlance. T hat 
is , un til therc  is  an  ex ch an g e  o f  m o n ey  o r a  p rom ise  m ade to  pay 
in fu tu rc , there  can n o t be true sale.

T h e  issue o f  en ac tin g  a law  to  tak c  ca rc  o f  the  issues as suggcsted  
by H ughes is d esirab le , how ev er, the  reason  and  the  v iew  
ex p ressed  by K ettering  m ay créa te  fu rth e r con troversy . T h is is 
b ecau se  a  c o n s id e ra ro n  o th er th an  p rice  bu t w h ich  creatcs valué 
m ay  be suffic ion l. In support o f  th is v iew , 1 larris  and  M o o n cy 's40 
w ork  partly  con cen tra ted  o n  the  v a lu é  the  tran sferred  asse t brings 
to  th e  SPV . T hey  o p in e  that th is valué w h ich  is considered  a 
cap ita l co n trib u tio n  a lso  se rv es  as a  p rice  thereby  q u a lify in g  the 
tran sac tio n  as a  sale . P lank41 arg ü es that w h a t co n stitu te  true sale 
is s tra ig h tfo rw ard , i.e ., b o th  the  te rm s, fo rm s and  su b stan cc  o f

36 Where the necessary fillings and perfection are not done, the transfer will 
be classified as a secured loan.
37 Heather Hughes. Property and the True-Sale Doctrine Op. cit.
38 Heather Hughes. Reforming the Truc-Sale Doctrine. Op. cit.
39 Kenncth Kettering. True Sale of Receivables: A Purposive Analysis. (2008] 
(16) American Bankruptcy Instilute Law Review, 5 11-562
40 Steven I larris and Charles Mooney Op. cit.
■" Tilomas Plank, The Security of Securitization and the Futurc of Security. 
(2004] (25) (5) Cardozo Law Review, 1655-1741.
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the  iransaction  m u st fo rm  parí o f  ihc  sale . I lie sc lle r  m usí 
tran sfe r all the  benefits, risks and  b u rd en  o f  the  p u reh ase  lo  the 
buy er. L ike P lank , W ood42 43 laid  d o w n  w h a t he co n sid ered  a  val id 
ch a rac te ris tic s  o f  true sale  to  ine lude  thal:

i. T he v en d o r o u g h t n o t to  re ta in  any  form  o f  liab ility  
vvith regards lo  the  so ld  a sse ls  bu l lo r  w arran lies for 
defeets;

ii. T h e  p u rch ase r m u sí in  re lu rn  o b ta in  exc lusivo  righls, 
co n tro l an d  ovvnership rig h ls  o n  ihe  assels;

iii. T h e  p u rch ase r w ill have n o  o b lig a tio n  to  ren d er any 
form  o f  accoun ts to  the  se lle r  o r  h is  represen ta tivos: 
and

iv. T h ere  w ill be no reaso n  lo  w arran t sclling  asido  the 
so ld  asse t sh o u ld  the  o rig in a to r g o  in to  insolveney.

A ich e r an d  F e lle rh o ff13 o b se rv e  th a t a  iran sac tio n  vvould qualifv 
a s  a  tru e  sale  i f  a  p u rch ase r pays a  fa ir  p rice  fo r the  asse ts . 
P an ta leo 44 e t  al in sist th a t íb r a  tran sac tio n  lo  qu alify  a s  a  sale , 
a tten tio n  m u st be d ev o ted  to  w h e th e r th e re  is an  o b liga tion  o n  the 
p art o f  the  bu y er to  the se lle r, i.e ., w h e th e r the  se lle r has a  right 
o f  reco u rse  to  the  buy er. K e tte rin g 45 in  o ffe rin g  w hat he ca lled  *a 
p u rp o siv e  an a ly s is ’ su g g es ts  that a  sa le  sh o u ld  on ly  be re- 
ch a rac te rised  i f  the  se lle r is  bound  o r m an d a te d  to  repu rchase  the 
asse t. H arris  and  M ooney ,46 o ffe red  ’p ro p erty -b ased  ap p ro ach '

12 Philip R. Wood. Projcct Finance, Securitizations, Subordinatcd Debí (5,h 
edn, Svvect and Maxwell. 2007)
43 Robert D. Aicher and William J. Fellerhoff, Characterization ol a Transfer 
of Receivables as a Sale or a Secured Loan upon Bankruptcy of llu. 
Transferor. (1991] (65) (98) American Bankruptcy Law Journal, IK1-18o
44 Peter V. Pantaleo and Herbert S. Edelman and Frcdrick L. Fcldknmp and 
Jason Kravilt and Walter McNeill and Thomas F.. Plank and Kennelli I' 
Morrison and Stcven L. Schwarcz and Paul Shupack and Barry /arelsk> 
Rethinking the Role of Recourse in the Sale o f Financial Assels 1I996|(57) 
The Business Lawyer, 159-198.
45 Kenneth Kettering, True Sale o f Receivables Op. cit
46 Steven Harris and Charles Mooney Op. cit.
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w hich  laid  em p h asis  o n  ¡n tcrcst and  ovvnership. T hey  posit that 
rc -ch a rac te risa tio n  sh o u ld  on ly  b e  en co u rag cd  ¡ f  the  sale  does not 
rep resen ! an  eco n o m ic  e q u iv a len t o f  o w n e rsh ip .47 48 * U nfo rtunate ly , 
ib is d e term in a tio n  can  on ly  be reachcd  by the  court. In 1932, 
ncarly  50 y ea rs  befo re  the  p ractice  o f  secu ritisa tio n  took the 
e c n te r  stage, the  E ng lish  C ourt o f  A ppeal in  Re G eorge  
Inglefield. Ltd.A* la id  the  fo u n d a tio n  fo r d e tem in in g  w h en  a 
tran sac tio n  is a  truc sale . R o m er, LJ s ta ted  th a t a  transaclion  is a 
sa le  i f  the  ass ig n o r is no t en titled  to  get back  by repay ing  the 
pu rchase  p rice , the  ass ig n ee  d o es  no t h av e  to  accoun t to  the 
ass ig n o r fo r the  p ro fit and  th e  fa c t th a t th e  a ss ig n ee  that sc lls  a t a 
loss has no c la im  to  rcco v cr the d éfic it from  the  assignor.

N ig erian  courts  h av e  no t been  p re sen led  w ith  an  o p p o rtu n ity  to 
p ro n o u ce  upon the v ex a tio u s  issu e  o f  tru c  sa le  o f  rece iv ab les in 
secu ritisa tio n  tran sac tio n . T o  fu r th e r h e ig h ten  the  co n tro v c rsy  in 
th is  a rca  o f  law , so m c N ig e ria n  w rite rs4*' o ften  re fer to  the case 
o f  M oham m adu Ja jira  v N orthern B rew ery C om pany Lim ited,50 
as the  loeus  o f  truc sa le  secu ritisa tio n  in  N igeria . T hese  w riters 
ad o p ted  the  facto rs Usted in  Ja jira  as the  fac to rs  the court will

47 If Ihc scllcr has not transferred all o f  its ¡ntcrcst ¡n the sold receivables. then 
the transaction should be recharactcrised.
48 [ 1932) C.A.48 T.L.R. 536,539
4,, Olubusola Oycyosola Diya and Onyinyechi Iwuoha, Rccharacterisation of 
Repurchase and Reverse Repurchase Agrccmcnt: The Nigerian Pcrspcctivc. 
[2018| Back to Banking Law Commiltee Publication. Retricved Febniary 29, 
2020 from https://www.aelex.com/wp-
eontent uploads2018 1 ORccharactcrisation-of-Rcnurchase-and-Rcvcrse- 
Kepiirtfhase-Aereements-thtf-Niucrian-PersDcctivc.pdf 
Ajibola S. Basiru. Assct Securitisation in Nigeria: Legal Challengcs and 
Prospects. [2015] Law Thcsis. University of Lagos. Kofo Dosekun and 
Oludarc Senborc in Global Legal Group, The International Comparativo 
Legal Guide to Securitisation: A Practical Insight to Cross-Border 
Securitisation Law. [2006] Rctrieved Fcbruary 20, 2020 from 
littps: alukoovebode.wpemiinc.com wD-content unloads. 2018 10/chanter- 
3 Lniccria.pdf 
Vl 11972| NCLR 313
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c o n s id e r o n  w h e th e r it w ill re ch a rac te r ise  o r not. T h e  facto rs 
inelude;

i. the  natu re  o f  th e  legal su b s tan ce  o f  the  tran sac tio n  as 
co n ta in ed  in  the  co n trac t o f  sale;

¡i. w h e th e r the  legal su b s tan ce  o f  the  transaction  as 
con tained  in  the  co n trac t o f  sa le  co n fo rm s w ith  the 
d e lin itio n  o f  a sa le  o r co n trac t o f  sale  u n d er the 
p rov isions o f  the  S a le  o f  G o o d s  A ct;

iii. w h e th e r the  co n trac t o f  s a le  co n ta in s  language that 
ev id en ces a  d if ie re n ! ty p e  o f  legal tran sac tio n , such 
as further assu ran ces, n eg a tiv e  p ledges, m od ification  
o f  p ro p erty  law s, re s tr ic tio n s  ag a in s t the free  d isposal 
o f  asse ts , o r  the rig h t to  reaeq u ire  the  p u rchased  
g o o d s  o n  the  re tu rn  o f  the  p in ch ase  m o n ey  o r o ther 
form s o f  m o rtg ag e  language . that d o es  no t m eet the 
requ ircm en ts o f  a  sa le ; and

iv. w h e th e r the  p u rc h ase r is  ob lig a ted  to  pay  the seller 
any  p ro fit o r  incom e m ad e  o n  an y  fu tu re  d isp o sitio n  
o f  the rece iv ab le s '’

H o w ev er, w h ile  w e ap p rec ia te s  the sp irit b eh in d  the ru líng  in this 
ca se , it is ¡m portan t to  State that in s ta tin g  the  above  cond itions, 
the  court w as co n sid erin g  g o o d s  (tan g ib le  p roperty ) and  not 
ch o se s  in  ac tion  (in tan g ib le  p ro p e rtie s) like it is o b ta inab le  in 
secu ritisa tion . In fact, the  co u rt w as faced  w ith  the  in te rp re ta ro n  
o f  goods un d er the Sale o f  G o o d s A ct. A  co n trac t o f  sa le  o f  goods 
u n d er the  S a le  o f  G oods A c t51 is d e fin ed  as a  con tract w hereby 
the  se lle r  tran sfers  or ag rees  to  tran sfe r the  p roperty  in g o o d s  to 
the  bu y er for a  m oney  co n sid era tio n , ca lled  the  p rice . G oods as 
d efin ed  u n d er the  S a le  o f  G o o d s A c t52 ap p ly  stric tly  to  only

51 Section i Sale of Goods Aci 1893.
52 Section 62 of the Sale of Goods Act 1893.
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personal cha lte ls .53 54 T he A c t sp ec ifica lly  ex e lu d es th ings in  action 
and  m oney . In a  secu ritisa tio n  tran sac tio n . thc  asse ts  that are 
secu ritised  are  ch o ses  in ac tio n  su ch  a s  deb í, lo an s and  m ortgagc 
recc iv ab les. T hey  th e re fo re  d o  no t q u a lify  a s  g o o d s  under the 
Sale o f  G o o d s A ct. T h e  S ale  o f  G o o d s A c t w ill th ere fo re  not 
ap p ly  to  it. T he case  o í  Ja jira  th e re fo re . does no t serve as a  good 
p reccdcn t fo r truc sa le  in asse t secu ritisa tio n  in  N igeria.

C ourt cases  o n  true sa les c sp ec ia lly  in the  U nited  S ta tes w e re  not 
so  favourab le to  secu ritisa tio n  tran sac tio n s. In M a jo r 's  furn iture  
v C astle C redit Corp.,5A the  co u rt held  th a t the  supposed  sale  
tran sac tio n  w as a  lo an  b ecau se  the se lle r  re ta ined  thc  risk 
acco m p an y in g  thc  sale . A lso , in O ctagon G as System  v Rim m erS5 
vvhcre the  U nited  S tates C ourt o f  A ppcal held  th a t the  property  
vvhich w as so ld  p rio r to  the  s e l le r 's  b an k ru p tcy  m ust form  portion  
o f  thc  ¡nsolveney está te  o f  the  se lle r  is  re llc c tiv e  o f  K ettcring56 
v iew  w hen h e  o p in es  th a t th e  pu rsu it o f  tru e  sale  is elusive. 
P lank57 58 a rg ü es th a t thc d ec is ió n  in  O c tag o n  G as is c learly  w rong. 
H o w ev cr, by the  p ro v is ió n  o f  th e  R ev ised  U n ilo rm  C om m ercial 
C o d c ,5H o n ce  an  acco u n t has been  so ld . the  se lle r re ta ins no 
in te rest w h e th e r legal o r  eq u itab le  in  the  so ld  co llatcral. 
A cco rd in g  to  L up ica ,59 w h a t R ev ised  U C C  d id  w as to  ovcrru le  
O c tag o n  G as in asse rting  that the  m o m en t an  asse t is so ld  an d  the  
in te rest o f  the  tran sfercc  p crfcc ted , the  d cb to r re ta in s  n o  residual 
in te rest in the  asse t, c ilh e r in o r o u t o f  b an k ru p tcy . C onscquen tly , 
o n ce  it is de term in ed  th a t a  p e rfec ted  asse t tran sfe r m eets  thc 
tru c-sa le  c rite ria . the secu ritised  a sse ts  w ill not be vu lnerab le  to

53 The temí ineludes cmhlcments. industrial growing crops. and things 
attachcd to or forming part of the land which are agreed to be severed before 
sale or under the contract of sale.
54 (3d Cir. 1979)602 F.2d 538
55 (I0 ,h Cir. 1993)995 F. 2d 948
5,1 Kenneth Kettering. True Sale of Rcceivablcs Op. cit.
57 Thomas E. Plank, When a Sale of Accounts is not a Sale: A Critique of 
Octagon Gas [1994] (48) Consumer Finance La\v Quaterfy. 45-53.
58 Section 9-318
59 Lois Lupica, Revised Articlc 9 Op. Cit.
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thc  ban k ru p tcy  está te  o f  th e  d eb to r. W h ile  ii inay be a rg u ed  thn! 
the  R ev ised  U C C  has se ttled  th is m atte r, thc  eo m m en t to  A n id e  
9-109 (4), vvhich States that “neither this a n id e  ñor tlic dejinition o/ 
security Ínteres!... delinéales how a particular transaction is lo he 
classified" and [tjhat issue is left lo the cauris" show dial dio 
controversy ¡s far from over.60

In re  L T V  S tee l C om pany Incy61 the  c o u rt he ld  that LTV  Steel 
com pany Inc  re ta ined  an  in te rest in the  secu ritised  asse t untíl the 
final d e te rm in a tio n  oí* the  case . A  b r ie f  fací o f  the ca se  is 
p rov ided  for c larity . L T V  S tee l C om pany Inc  w as invo lved  in tw o 
sep á ra te  secu ritisa tio n  tran sac tio n s  w ith  tw o  sep á ra te  banks. lis 
rece iv ab les and  inven tary  back ed  each  o f  the  transaction . In 
add ition . an  o p in ió n  s ta lin g  that the  tran sac tio n  m et the  tru c  sale  
req u irem en ts  w as g iv en  by a  m a jo r law  firm . W hen  subsequen tly  
LT V  filed  fo r ban k ru p tcy , it a ttach ed  the  tw o secu ritisa tion  
tran sac tio n s. In its d efen ce , it a rg u ed  th a t the  tran sac tio n  w as a 
co n stitu ted  fin an c in g  and  no t a  sa le  d es ig n ed  to  dep rive  the 
u nsecu rcd  crcd ito rs  o f  th e ir  rig h ts . T h e  co u rt ag recd  w ith  LTV 
an d  held  that it co u ld  c o n tin u é  to  d raw  from  the  a sse ts  o f  the  SPV 
p en d in g  the final d e te rm in a tio n  o f  the  case . T h is  decisión 
frig tcned  the financial co m m u n ity , an d  m an y  co m m en ta to rs 
reasoned  that there  w as n o  k n o w n  legal b ack g ro u n d  fo r the  court 
to  ru le  the  w ay it d id . H o w ev er, H ughes62 su g g ests  that the 
ra tio n a le  beh ind  the  d ec is ió n  w as th a t the  c o u rt fe lt p ity  for the 
n u m ero u s  em p lo y ees and  re tirees o f  the  LT V  w h o  w ere  
d ep en d en t o n  thc  co m p an y  fo r fu n d s. T h e  co u rt in deny ing  the 
em erg en ey  m o tio n  b ro u g h t by the  in v esto rs  he ld  that:

"the ínterini cash co lla tera l arder was
necessary to enahle L T V  to keep its doors

60 See also Steven Harris and Charles Mooney Op. Cit, Heather Hughes. 
Property and the True-Sale Doctrine Op. Cit and I leather I lughes. Kcldrinmg 
the True-Sale Doctrine. Op. Cit.
61 ln Re LTV Steel Co 274 B.R. 278 (Bankr. N. D. Ohio 2001)
62 Heather Hughes, Refomiing the true-sale doctrine. Op Cit.
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open antI continué lo  m eel its obligalions  
lo its  employees, retirees, custom ers and  
creditors, and  iha t denia l o f  the use o f  the  
assets w ould  p u l a n  im m ediate e n d  lo the 
dehlor s  business, thereby  fo rc in g  
thousands o f  peop le  out o f  work. 
depriving 100,000 retirees o f  needed  
m edical benefits, a n d  w ou ld  have fa r  
reaching  econom ic e ffects on the  
geographic arcas where the L T V  does 
business  "63

W hile  m o st US d cc is io n s have no t favoured  secu ritisa tion , the 
E ng lish  co u rts  seem s to  fav o u r the  tru e  sa le  d o ctrin e  and  uphold 
the  ag reem en ts o f  parties. O n e  e x a m p le  ¡s the  E n g lish  C ourt o f  
A ppeal d ec is ió n  in IVelsh D evelopm ent A gency (W DA) v E xpon  
Finance Co Ltd. (E x fin co ).64 In  th is  case . P arro t, b e lo re  it en tered  
in to  receiversh ip  sold  C om puter d isks to  som e ov erseas buyers 
w h ich  resu ltcd  in book  d eb ts , the  su b jec t o f  the  litigation . W D A  
had  a  floating  charge o v e r  all o f  P arro t’s  asse ts . it th ere fo re  
c la im ed  the book  deb ts. E xfinco  o n  the  o th e r h an d  had  a “m aster 
ag reem en t” w ith  Parro t, b y  v irtue  o f  w h ich  it c la im ed  th a t title  to 
the  C o m p u te r d isks passed  to  it ev en  b efo re  sa le  to  the  oversca

63 The court also cxprcssed disbelief to proposition that LTV lacks proprietary 
interest in the assets. In its words, “Furlhemiore, there seems to be an elcmcnt 
of sophistry to suggest that LTV does not rctain at least an cquitable interest 
in the property that is subject to the interim order. LTV's business requires it 
to purchase, mclt. mold and cast various metal producís. To suggest that LTV 
does not own interest in producís it crafts with its own labour. as well as the 
procccds to be derived from that labour, is diflicult to accept. Accordingly, 
the court concludes that LTV has at least some cquitable interest in the 
inventory and receivables, and that this interest is property of the estáte. This 
equitable interest is sufficient to support the making of the interim cash 
col lateral order.”

(1992) BCLC 148. See also Eilis Ferran. Form and Substance in Financing
Transadions. [1992] (51) (3) The Cambridge Law Journal, 434-436.
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huyere and  th a t s ince ihe  P arro i so ld  Ihem  o n  iis he h a ll, ihc  book 
d eb ts  belonged  lo  il an d  w as no t par! o f  P arro T s assels. Il w as 
W D A 's  a rg u m en t that th o u g h  the  “ m aste r ag re e m e n t' w as (itlcd 
“S ale  o f  G oods” , it w as ac tu a lly  a  ch a rg e  in fav o u r o f  I*x lin eo  lo 
secu re  c rcd it ad v an ced  by E x fin co  lo  P arro t an d  was th ere fo re  
void  ag in s t W D A , a  su b seq u e n t c rcd it, fo r fa ilu re  to  reg iste r as 
req u ired  by the C o m p an ies  A ct. T h e  E ng lish  (*01111 o f  A ppeal 
re jec ted  W D A 's  co n ten tio n  an d  a llo w ed  E x fin c o 's  appeal. I he 
C o u rt d esc rib ed  the  “m as te r  ag reem en t"  a s  a “do cu m en l o f 
ren ia rk ab le  co m p lcx ities”  w h ich  w as a  valid  con trae! o f  sale  o l 
g o o d s '.  It w as ¡inm ateria l that the  p u rp o se  o í’ the  “m asle r 
ag reem en t"  w as no t fo r E x fin co  to  b eco m e the  o w n er o l the 
C om puter d isks. N o  d o ub t p artio s  ad o p ted  the  s tru c tu re  lo  avoid  
reg islra tio n  un d er the  C o m p an ies  A ct. T h e  C ourt he ld  il is no! 
p art o f  ils fu n c tio n  to  treat harsh ly  the  C reative a ltem p ls  by 
fin an c iers  an d  their so lic ito rs  to  tuke ad v a n ta g e  o f  d e fic ien e ie s  in 
the  law . Di Ilion L. J. p articu la rly  d e c la red  th a t it is no t ¡Ilegal for 
a  party  to  ra ise  funds by a  sa le  o f  g o o d s  ra th e r ib an  by m ortgugc 
o r ch a rg e . T he co u rt co n c lu d ed  th a t th e  “m as te r  ag reem en l"  w as 
b o n a fid e  and  the  te rm s  co n s is ten t w ith  th e  “ sa le  o f  g o o d s"  as 
d e sc rib ed  by the  parties.

R ecen lly , in B ank o f  ¡relam í v Eleam s (International) i n !  (in 
voluntary liquidation)65, the  Irish  C ourt co n firm ed  that Irish  law 
re flec ts  th e  E nglish  law  p rin c ip ies  w ith  re sp ec t to  the  issue ol 
tru c  sa le s  o f  rece iv ab les an d  w h en  a  s a le  w ill be re -charac te rised  
a s  secu rcd  loans. In th is  ca se . E team s (In te rn a tio n a l) L im ited  
cn te red  in to  a  rece iv ab les financing  ag reem en t w ith  the B ank ol 
Ireland . T h e  C o m p an y  so ld  the  re ce iv ab le s  from  its cu slo m ers  lo 
th e  B ank  at a  d isco u n t, the  C o m p an y  ag reed  to  co llec t tlióse 
rece iv ab les o n  b e h a lf  o f  the  B ank , an d  th e re  w ere prov isions 
w hereb y  the  rece iv ab les co u ld , a t th e  B ank 's c lcc tio n . be 
tran sfe rred  by the B ank  back  to  the  C o m p an y  e.g . defau lt by ihe

65 (2017) IEHC 393
199

UNIV
ERSITY

 O
F I

BADAN LI
BRARY



o b ligo r. T h e  C o m p an y  b ecam e in so lv en t an d  the liqu ida to r 
con tended  that th e  ag reem en t w as no t a  sale  tran sac lio n  bu t a 
ch a rg e  crca tcd  by the  C o m p an y  o v e r ¡ts recc iv ab les w h ich  w as 
vo id  on the  g ro u n d  o f  fa ilu re  to  reg is te r the  charge w ith  the 
C o m p an ies R cg istra tion  O ffice . T h e  I lig h  C ourt ru led  ag a in st the 
liqu idator. O n  ap p ea l. it w as he ld  th a t the  p ro v is ió n  requ iring  the 
C o m p an y  to  buy  back any  deb t d id  no t lead to  th e  conclusión  that 
the ag reem en t w as a  ch a rg e . T h e  co u rt reasoned  that, o n  the 
co n tra ry , the  B a n k 's  righ t to  tran sfe r b ack  d eb ts  to  the  C om pany  
in such  in stances sh o w ed  th a t tille  liad p assed  an d  there  w as no 
ch a rg e  in  cx istence. T h e  co u rt th e re fo re  he ld  that the  ‘ rccourse 
o p tio n  c lau se ' w as ine ffec tiv e  to  co n stitu te  the  tran sac tio n  a 
secu red  crcd it. It w as he ld  fu r th e r th a t the  co u rt w ill no t look at 
the  eco n o m ic  eíTects o f  an  ag reem en t b u t to  the  legal natu re  o f  
the  tran sac tio n  ap p ly in g  the  in co n sis ten cy  te s t es tab lish cd  in 
W D A . T h e  C ourt co n c lu d ed  that the ag reem en t w as consisten t 
w ith  a  sa le  a s  it d id  n o t ap p ear lo  p ro v id e  a  loan o r crea te  a 
ch a rg e .66

3.0  L eg is la tiv e  In tc rv c n tio n s

P ursuan t to  the  dec isión  in In  Re L T V  S tee l C om pany Inc., som e 
U S S ta tes now have S ta tu te s  that h av e  o v e rrid en  the  p o sitio n  o f  
the U S courts .67 In these ju r isd ic tio n s , in v esto rs  en jo y  exc lusive  
righ ts  to  the rece iv ab les b ack in g  the s e c u n d e s  ev en  if  the 
tran sa fe r docs no t m ect the  co m m o n  law  ru le  o n  tru c  sale. P lank68

66 Other factors which the court may use inelude expressions used in the 
documents and parties' behavioural pattern, issue of recourse,
whether the right of Service is inherent on the seller and whether the seller 
has the rights to intemiingle the procccds with his own assets, whether the 
seller has rights to repurchase the sold assets. whether the vendor has the 
right lo keep proceeds collccted in excess and whether the seller reserves the 
right to unilatcrally change price of the goods and the transferred assets.

States likc Dclaware, Texas. Louisiana, Alabama, Ohio.
',H Thomas E. Plank, The Eric Doctrine and Bankruptcy. [2004] (79) (58) 
Dotre Dame Ixiw Review, 633- 653. See also Michael Gaddis, When is a Dog
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p o sits  that these s ta tu tes  w e rc  in responso  lo  co n c cm s hy the 
leg isla to rs  that dee isions in  c a se s  like in  Re LTV  w ill shake the 
legal fo u n d a tio n  o f  th e  secu ritisa tio n  ¡ndustry . I he loar am ong  
the  leg islato rs vvas that the  secu ritisa tio n  industry  w ould  
co lllap se  i f  cou rts  w ere  to  find that a sse ts  assig n ed  to  a  SPV  in a 
secu ritisa tio n  tran sac tio n  a re  no t th e  p ro p erty  o f  the  SPV  huí that 
o f  the  o rig in a to r. F o r ex am p le . the  D e law are  A cif'*  p ro v id es  that:

"any property, assets or r igh ts parpar leí/ to 
be transferred  in  w hole o r  in parí, in 
securitisation tra n sa d io n s sha // be deem ed  to 
no longer be the property, assets o r  r igh ts of 
the transferor”69 70 71 72

T h e  A et c la rifies  th is p o sitio n  fu r th e r by s ta tin g  that:

“The transferor in securitiza tion tra n sa d  ions. its 
creditors  / a n d  any] bankruptcy trastee shaII have  
no rights, legal or equitable, w hatsoever to  recia i m 
o r  recharacterize a s  property  o f  the  transferor any  
property, assets o r  rights purported  to  be 
transferred . 7/ Furtherm ore, — in the event o f  a 
bankruptcy, receivership, o r  o ther insolveney  
proceeding w ith respect to the  transferor such o f  
property, assets a n d  rights sh a ll no t be deem ed  lo 
be parí o f  the transferor  \v property, assets, rights 
or está te"12

Really a Duck? : The Tme-Sale Problem in Securities l.aw. |20()X| (X7)(2) 
Texas Law Journal. 487-502
69 The Assct Backed Securities Facilitation Act of 2002. 73 Delaware laws 
chapter 214 Section I.
70 Chapter 2703A (a)(l).
71 Chapter 2703A (a) (2).
72 Chapter 2703A (a) (3).
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l ak in g  a  s lig h tly  d iffe ren t ap p ro ach , T ex as  non-un ifo rm  UCC 
próvidos that:

"The application o f  th is  chapter to  Ihe sale o f  
accounts, challe/ paper, pa ym en t intangibles, 
o r  prom issory notes is  no t lo recharacterize  
iha l sa le  as a  transaction lo  secare  
indebledness bul lo p ro tec t purchasers o f  
ihose assets b y  p rov id ing  a  nolice jilin g  
system. F or a ll purposes, in the  absence o f  
fr a u d  or in tentional m isrepresentation, the 
p a r  l ie s ' characterization o f  a  transaction as 
a sale o fs u c h  assets sha /l be conclusive that 
the transaction is a  sa le  a n d  is no t a  secured  
transaction a n d  that tille, lega l a n d  equitable, 
has pa ssed  to the p a r ty  characterized  as the 
pu rch a ser  o f  those assets regardless o f  
whether the secured  party  has a n y  recourse  
against the debtor, w hether the  debtor is 
entitled  to any su r  p lus, or any  o ther tem í o f  
the p a r íie s ' agreem enF 73

4.0  File N ig e ria n  P o sitio n

In N igeria , the S ccu rilies  and  E x ch an g e  C o m m issio n  R u les on 
S ecu ritisa tio n  (S E C  R ules) p ro v id es th a t the  tru c  sale  transfer 
sh a ll be e ffec tcd  by c ith er a  sa le , a ss ig n m en t o r ex ch an g e .74 T h e  
o rig in a to r m ust tran sfe r the  asse t to  the  SPV  in  a w ay that 
q u a liííe s  th a t the  SPV  ac tu a lly  o w n s the  asse ts . In transferring  
the asse ts , the  o rig in a to r sh o u ld  a lso  tran sfe r the  underly ing  
sccu rity  as its in tcrest in the  en tire  a sse ts  no w  belongs to  the  SPV . 
I h is  is  because  the in v esto rs  w ill on ly  invest in the SPV  w hen 

th ey  a re  conv inced  that the  asse ts  ac tu a lly  bclong  to  the SPV  and

1 Texas Business & Commercc code ANN Section 9-l09(e) (West 2015)
74 Paragraph 11 ( I) (d)
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th a t th e  SPV  w ill h av e  p rio rity  o v c r an y  o lh c r ¡nterest 
w haisoever, so  thai w h e n  thc  o b lig o r Inils in iis paym cnl 
o b lig a tio n , the SPV  w ill en su re  that the  dch t is en forced .

T h e  S E C  R ules also  m ad e  p ro v is ió n  fo r w h en  the  asse l transle i 
w ill be co n sid ered  a  tru e  sa le . T h esc  co n d itio n s  include;

a . T h e  tran sfe rred  a ssc ts  a re  leg a lly  ¡so lalcd  and  pul 
beyond the  re ach  o f  the  O rig in a to r o r S e lle r and  iis 
c red ito rs :75 76

b. T h e  SPV  has the  righ t to  p led g e . m o rtg ag e  o r ex eh an g e  
the  tran sferred  A sse ts ;77

c. T h e  S elle r re lin q u ish es  a b so lu te  co n tro l o v e r the assets 
transferred ;78

d. T h e  tran sfe r shall be elTected b y  e ith e r a  sa le , assigm nenl 
o r exehange, in an y  ev en t o n  a  w ith o u t reco u rse  basis ti» 
the  S e lle r;79

e. T h e  SPV  shall h av e  the  righ t to  p ro fits  and  d isp o sitio n  
w ith  resp ec t to  the  A sse ts ;80

f. T h e  S elle r shall no t h av e  the  rig h t to  reco v cr the  asse ts  
and  the  tran sferee  shall no t have the  right lo 
re im b u rsem en t o f  the  p rice  o r  o th e r consideración  paid  
fo r the  A sse ts;81 and

g . T h e  SPV  shall u n d ertak e  th e  risks asso c ia ted  w ith  the 
A sse ts ."82

75 Louisc Gullifer, Should Clauscs Prohibiting Assignnient be Overi idden by
Statute? [2015] (4) (1) Penn State
Journal o f  Law & International AJJairs. 47-68.
70 Paragraph H ( l)(a )
77 Paragraph I I (1) (b)
78 Paragraph H (1) (c)
79 Paragraph I I ( I ) (d)
80 Paragraph H ( I) (e)
81 Paragraph II (I) (0
82 Paragraph H (1) (g)
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W hcre an  a ssig n m en t is  m ad e  in  ac co rd a n cc  w ith  thc  above 
req u ircm cn ts  an d  co n d itio n s. the  a ss ig n m en t is final, abso lu te  
an d  b ind ing .83 84 85 I lo w ev e r, SE C  R u les States th a t the sa le  shall be 
w ith o u t reco u rsc . T h is  p ro v is ió n  is n o t in  tu n e  w ith  in tem ational 
b est practices. T h e  d ec is io n s in IVDA an d  Eteam s84 m ad e  it c lear 
th a t the ex is ten ce  o f  a  reco u rse  c lau se  is  no t enough  to  d e tcn n in e  
th e  s ta tu s o f  the  transaction  w h e th e r as a  loan o r sa le .85 A lso  in 
L uxem b o u rg , obv io u sly  thc  bu siest h u b  o f  secu ritisa tion  in 
E u ro p e , the  law  p ro v id es that the  ex is ten ce  o f  reco u rse  to  the 
o rig in a to r is  no t a  g ro u n d  fo r ho ld ing  th a t it is not a  sa le .86 T he 
L u x em b o u rg 's  p o sitio n  u n d ersco res  th e  sig n ifcan ce  o f  the 
p ro tcc tion  acco rded  to  bo th  investo rs an d  S P V  in securitisa tion . 
In fact. thc  a ssig n m en t o f  ex is tin g  c la im s  becom cs elTcctivc 
am o n sg t all partics from  the  tim e thc  a ssig n m en t w as agreed  
u p o n .87 It fo llow s th a t tru e  sa le  o f  thc  a sse ts  is  ach ieved  
im m ed ia te ly  thc ass ig n o r an d  the  ass ig n ee  a g ree s  upon  the  sale , 
an d  it b eco m cs e ffcc tiv e  ag a in st the  o b ligo r. A rticle  56 ( l ) 88 an  
an ti-rcch arac tc risa lio n  leg is la tio n  p ro v id es that:

“ the  asse ts  assig n ed  to  a  secu ritisa tio n  
v eh ie le  becom cs p art o f  its p roperty  as 
from  thc  d a te  o n  w h ich  the  assig n m en t 
becom cs e ffcc tiv e , n o tw ith s tan d in g  any 
undertak ing  by thc  secu ritisa tio n  veh ie le  
to  rcassig n  the  c la im  at a  la te r d a te"

83 Paragraph 11 (2) (a)
84 Supra
83 See also James J. White. and Eric G. Brunslad. Sccured Transactions 
Teaching Materials. (4,h edn. Amazon. 2013) 365-70
86 Article 62 (1) and (2) of Law 22
87 Article 55(1) Law 22
** Securitisation Law 22 of Luxembourg
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5.0 Conclusión

T h e  truc sa le  d o ctrin e  is  ce n tra l lo  the  su ceess  o l cvcry  
secu ritisa tio n  transaction . I f  N ig eria  is lo  b en efit Irom  ihe vasi 
ad v an tag es  a tlrib u ted  lo  secu ritisa tio n . po liey  m akers m usí m ake 
e ffo rt lo  add ress p ecu lia r issues in h eren l in the  transaclion . onc 
o f  w h ich  is irue sale . T h e  leg is lad  ve in le rv en lio n  Irom  o llicr 
ju risd ic tio n s  has sh o w n  hovv the  m ark e t is lo  be slru c lu rcd  lo r  lile 
b en efil o f  the  investo rs. It is  h o p e d  that N igerian  C o m í w lien 
ca lled  upon  lo  d e te rm in e  the  q u es tio n  o l irue sale  in 
secu ritisa tio n . w ou ld  b e  co u rag eo u s  en o u g h  lo  ailopl ihc 
P rog ressive  v iew  in fa v o u r o f  p ro tec tin g  investors. Ii is hoped 
th a t law m akers w ill fo llo w  th is  ro u te  an d  p rov ide lor whai 
co n stitu te  true sa le  in a  d ed ica ted  secu ritisa tio n  transaclion
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